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PREFACE 

The  object  of  this  book  is  to  provide  for  the  intelligent 
citizen — ^including  the  large  inarticulate  public,  as  well  as  the 
student,  the  publicist,  the  l^slator,  the  business  man,  the 
shipper,  and  the  railroad  security  holder,  executive,  and  em- 
ployee— ^an  analysis  of  the  American  railroad  problem  as  it 
presents  itself  to-day.  Of  all  the  great  current  social  and  eco- 
nomic questions,  it  is  doubtful  whether  any  domestic  prob- 
lem is  as  significant  or  far-reaching,  from  the  standpoint 
of  the  general  welfare,  as  the  problem  of  the  railroads.  Not 
only  is  every  citizen  vitally  concerned  in  its  satisfactory  adjust- 
ment, but  the  degree  of  success  which  crowns  the  joint  efforts 
of  private  enterprise  and  government  activity  in  its  s(dution 
will  constitute  the  most  convincing  test  of  the  efficacy  of  our 
democratic  institutions  in  meeting  the  dominant  tasks  of  this 
generation.  At  every  point,  therefore,  the  essential  issues 
must  be  conceived  in  terms  of  their  public  bearing,  and  each 
measure  designed  to  adjust  conflicting  claims  must  be  assessed 
with  reference  to  the  common  good.  A  great  complexity  of 
mterests  is  involved.  Even  when  reduced  to  most  general 
cat^;ories,  they  comprehend  those  of  the  users  of  tfie  trans- 
portation service,  of  the  owners  of  the  railroad  pr(q>erties,  and 
of  the  employees  engaged  in  the  performance  of  transportation 
tasks.  While  each  of  these  interests  must  be  adequately  safe- 
guarded, the  public  stake  in  the  proper  functioning  of  the  trans- 
portation industry  transcends  them  all.  ''Justice/'  once  wrote 
Dean  Roscoe  Pound,  "is  the  ideal  compromise  between  the  activ- 
ities of  each  and  the  activities  of  all  in  a  crowded  world.''  A 
just  solution  of  the  railroad  problem  involves  a  nice  balancing  of 
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all  legitimate  interests,  rather  than  the  mere  recognition  of 
diverse  interests,  each  entitled  to  prosecute  its  own  ends  with 
equal  freedom — ^the  virtual  acceptance  of  the  Spencerian  for- 
mula of  "the  liberty  of  each  limited  only  by  the  like  liberties  of 
all."  The  railroad  problem  must  be  treated  in  its  every  aspect 
as  a  public  problem. 

The  difficulties  involved  in  this  problem  are  neither  new 
nor  transient.  From  the  very  beginning  of  railroad  transporta* 
tion  in  the  United  States  the  American  people  have  found  them- 
selves compelled  to  adopt  a  distinct  public  attitude  toward  the 
railroads.  This  attitude  has  varied,  in  different  periods  and 
with  reference  to  different  elements  of  the  problem,  from  a 
policy  of  helpfulness  to  one  of  repressive  regulation ;  but  the 
necessity  of  intimate  public  concern  in  the  status  of  the  railroads 
has  always  been  recognized.  It  is  impossible  to  understand  the 
post-war  railroad  situation  without  an  understanding  of  its 
historical  antecedents.  Recent  railroad  experience,  particu- 
larly since  the  outbreak  of  the  Great  War,  is  deserving  of  spe- 
cial consideration.  Transportation  difficulties  were  dramatic- 
ally accentuated  by  the  imposition  of  extraordinary  war  burdens 
upon  the  carriers ;  and  the  war-time  administration  of  the  rail- 
roads, both  through  voluntary  private  cooperation  and  through 
Federal  Control,  involved  many  striking  departures  from 
traditional  methods,  in  operating  practice  as  well  as  in  public 
policy.  A  just  evaluation  of  the  significance  of  the  war  period 
necessitates  an  impartial  consideration  of  the  outstanding  facts 
of  the  experience.  The  current  interpretations  which  are  based 
upon  a  priori  dogmas,  whether  prejudicial  to  the  efficacy  of 
private  enterprise  or  of  governmental  effort,  must  yield  to 
the  reasoned  conclusions  which  spring  from  objective  investi- 
gation and  rational  analysis.  Only  through  such  an  approach 
can  the  essentials  of  constructive  policy  be  soundly  determined, 
and  the  adequacy  and  permanence  of  the  existing  railroad  ad- 
justment intelligently  appraised.  It  is  to  be  recognized,  finally, 
that  the  problem  of  railroad  relationships  is  a  highly  complex 
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one,  and  that  no  mere  social  doctrine  or  simple  administrative 
device  can  be  relied  upon  to  provide  an  automatic  solution. 
Neither  reversion  to  "the  vigorous  individualism  of  the  old 
days/'  nor  acceptance  of  "the  tenets  of  forward-looking  liberal- 
ism'' can  in  itself  solve  the  American  railroad  problem.  The 
relative  merits  of  public  operation  and  private  management, 
and  the  effectiveness  of  the  traditional  regulative  approach  in 
matters  of  service,  rates,  credit,  capitalization,  financial  return, 
and  labor  relationships  must  receive  detailed  examination ;  and 
the  essential  facts  in  each  of  these  fields  must  be  interpreted 
in  the  light  of  the  influence  of  the  organic  needs  of  our  dynamic 
industrial  institutions,  of  the  inhibitions  of  the  prevailing  social 
psychology,  and  of  the  dictates  of  the  dominant  political 
philosophy. 

It  is  a  pleasure  to  record  grateftd  acknowledgment  of 
indebtedness  to  Mr.  H.  L.  Caverly,  my  colleague  in  the  Depart- 
ment of  Economics  at  the  University  of  Michigan,  for  valuable 
assistance  in  the  preparation  of  this  work.  His  painstaking 
and  intelligent  efforts  have  contributed  substantially  to  what- 
ever merit  this  study  may  possess. 

Ann  Arbor,  May  i6, 1921. 
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THE  AMERICAN  RAILROAD 

PROBLEM 

CHAPTER  I 

KECONSTRUCTION  AND  THE  RAILROADS 

The  Great  War  marks  the  beginning  of  an  important  epoch 
in  the  history  of  American  railroads.  Whether  attention  is 
focused  upon  the  deficiencies  of  our  transportation  system 
under  private  management  and  government  r^ulation  prior  to 
the  war,  the  unprecedented  magnitude  of  the  transportation 
task  during  the  war  period,  the  heroic  efforts  of  the  railroads 
to  meet  the  war  crisis  through  voluntary  cooperation,  the  aims 
and  achievements  of  Federal  Control,  the  wide*spread  discus- 
sion of  railroad  reconstruction  policies  during  the  year  follow- 
ing the  armistice,  or  upon  the  character  of  the  actual  railroad 
adjustment  resulting  from  the  Transportation  Act  of  1920 — 
whatever  phase  of  the  problem  arrests  primary  interest — 
American  railroad  experience  since  1914  presents  a  striking 
and  stimulating  chapter  in  the  economic  history  of  this  country. 
There  has  been  an  intimate  reciprocal  relationship  between  the 
war  and  the  railroads.  The  railroads  rendered  an  indispensable 
service  in  the  prosecution  of  the  war ;  and  the  war  exerted  a 
vital  influence  upon  the  internal  organization  and  management 
of  the  railroads  and  upon  their  relationship  to  the  community. 
Since  1914  our  system  of  railroad  transportation  has  been  sub- 
jected to  many  forces  and  has  absorbed  many  elements  calcu- 
lated to  transfonn  both  its  operating  structure  and  its  public 
status. 

We  had  more  than  two  years  of  experience  with  public 
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operation,  through  the  Federal  Government,  of  our  privately 
owned  railroad  net.  On  December  26,  191 7,  President  Wilson, 
by  public  proclamation,  "took  possession  and  assumed  control" 
of  practically  the  entire  transportation  system  of  the  United 
States.  This  assumption  of  Federal  Control  was  rendered  im- 
perative because  of  the  great  burdens  placed  upon  the  roads 
as  a  result  of  our  participation  in  the  war,  and  because  of  the 
apparent  inability  of  the  carriers,  even  under  a  r^me  of  exten- 
sive voluntary  cooperation,  to  bear  these  burdens  adequately. 
The  policy  of  public  operation  was  explicitly  adopted  as  a  war 
measure.  The  Act  of  March  2i»  1918,  under  the  provisions 
of  which  the  railroads  were  operated  during  the  twenty-six 
months  of  Federal  Control,  was  ''expressly  declared  to  be 
emergency  l^slation  enacted  to  meet  conditions  growing  out 
of  the  war."  By  the  terms  of  this  Act,  Federal  Control  was 
to  terminate  within  twenty-one  months  after  the  conclusion  of 
peace. 

In  fact,  however,  the  roads  were  returned  to  their  owners 
prior  to  the  formal  proclamation  of  peace  between  the  United 
States  and  the  Central  Powers.  As  early  as  May  20,  1919, 
President  Wilson,  in  his  message  to  Congress,  announced  that 
''the  railroads  will  be  returned  to  their  owners  at  the  end  of 
the  calendar  year."  By  that  time  it  was  expected  that  our 
military  establishment  would  be  completely  demobilized,  and 
that  for  most  practical  purposes,  at  least  as  far  as  transporta- 
tion needs  were  concerned,  the  United  States  would  be  on  a 
peace  footing.  This  decision  was  reached  by  the  President  in 
spite  of  the  recommendation  of  both  Director-General  McAdoo 
and  Director-General  Hines  that  Federal  Control  be  extended 
for  a  period  of  five  years — to  January  i,  1924 — ^in  order  that 
government  operation  might  be  tested  under  normal  peace  con- 
ditions, and  in  order  that  sufficient  time  might  be  available  for 
the  enactment  of  constructive  railroad  legislation.  The  weight 
of  public  opinion  was  opposed  to  the  continuation  of  Federal 
Control,  and  the  President's  announcement  received  general 
approvaL 
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Bot  fhe  mq>ending  tennination  of  Federal  Control  necessi- 
tated far-reaching  l^slati^e  action.  The  task  of  formulating 
such  legislation — ^involving  not  merely  the  creation,  if  possible, 
of  a  national  transportation  system,  but  a  difficult  ad^stment 
between  private  rights  and  public  interest — ^proved  more  for- 
midable than  was  anticipated.  The  return  of  the  roads  was 
therefore  postponed  to  March  i,  1920.  In  the  meantime  the 
many  plans  for  solving  the  railroad  problem  that  had  emerged 
from  prolof^;ed  Congressional  hearings,  sustained  public  dis- 
cussion, and  numerous  l^slative  bills,  took  definite  shape  in 
the  Esch-Cummins  Act,  which  became  law,  through  the  Presi- 
dent's signature,  on  February  28,  1920.  This  Transportation 
Act  of  1920,  togeAer  with  the  original  Act  to  R^ulate  Com- 
merce and  its  supplements  and  amendments,  as  applied  by  the 
Interstate  Commerce  Commission  and  as  interpreted  by  the 
courts,  constitutes  the  basis  and  general  framework  of  our 
present  system  of  government  reguiatian  of  railroads  under 
private  ownership  and  operation. 

Federal  railroad  control  came  to  an  end  March  i,  1920.  The 
twenty'-six  months  of  its  duration  provides  an  interesting 
period  for  intensive  study.  Its  primary  significance  lies  in 
the  aims  and  achievements  of  Federal  Control  as  a  war  measure. 
To  an  incomparably  larger  extent  than  in  any  armed  conflict 
of  modem  times,  victory  or  defeat  in  the  Great  War  was  de- 
pendent upon  the  fullest  moUlization  of  economic  resources 
and  their  effective  application  to  military  ends.  In  our  present 
industrial  society,  with  its  specialization  of  function  and  minute 
subdivision  of  tasks,  with  its  machine  process  and  large-scale 
enterprise,  with  its  localization  of  industry  and  territorial  divi- 
sion of  labor,  the  provision  and  maintenance  of  adequate  trans- 
portation service  and  facilities,  operated  efficiently  and  adjusted 
to  the  demands  of  public  welfare,  constitute  an  indispensable 
condition  for  the  successful  functioning  of  the  productive 
process.  The  economic  tasks  of  the  war,  therefore,  were 
inextricably  merged  with  the  problem  of  securing  effective 
results  in  the  transportation  industry;  and  the  Government's 
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administration  of  the  railroads  became  one  of  the  most  impor- 
tant of  its  war  activities.  The  history  of  the  American  war 
effort  cannot  be  written  adequately  without  a  careful  examina- 
tion of  the  character  of  the  task  which  confronted  the  railroads, 
and  of  the  intelligence  and  effectiveness  with  which  this  task 
was  met  under  Federal  Control.  While  we  are  too  near  the 
great  events  to  have  the  necessary  perspective  for  definitive 
judgment  as  to  the  success  or  failure  of  the  undertaking — or, 
what  is  more  difficult,  for  evaluating  with  confidence  the  vari- 
ous aspects  of  the  government  effort — ^the  actual  experience 
has  been  concluded  and  the  immediate  results  are  available.  A 
general  survey  of  the  aims  and  achievements  of  the  United 
States  Railroad  Administration  may  well  be  made.  We  can 
describe  the  nature  of  the  emergency  that  led  to  government 
operation  of  the  railroads,  discover  the  more  fundamental 
causes  of  Federal  Control,  disclose  the  dominant  purposes 
of  the  Railroad  Administration,  trace  the  development  of  the 
machinery  of  government  control,  and  analyze  the  results  of 
the  undertaking.  From  such  a  survey  the  great  significance  of 
Federal  Control  as  a  war  measure  will  readily  appear. 

But  our  war  experience  with  government  railroad  operation 
is  not  an  isolated  episode  in  American  railroad  history.  Its 
roots  must  be  found  in  the  system  of  private  management  and 
public  regulation  prior  to  1914.  Its  effects  are  reflected  in  the 
nature  of  the  present  readjustment  of  the  relationship  between 
the  railroads  and  the  public.  Both  the  pre-war  status  of  the 
railroads  and  their  war  administration  have  projected  them- 
selves, through  their  defects  as  well  as  their  merits,  into  the 
formulation  of  future  railroad  policy.  They  constitute  the 
effective  cause  and  the  immediate  basis  of  the  reorganization  of 
the  American  system  of  railroad  regulation  incorporated  in  the 
Transportation  Act  of  1920.  Moreover,  this  reorganization 
is  but  one  aspect  of  the  reconstructive  process  through  which 
our  entire  economic  structure  and  relationships  are  now  passing. 
It  is  but  one  element  in  the  larger  program  of  economic  recon- 
struction. 
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War  and  reconstruction  are  inseparable.  The  conclusion  of  ^ 
every  great  war  marks  the  beginning  of  a  period  of  reconstruc- 
tion. The  chief  justification  of  the  recent  world  struggle,  in  the 
eyes  of  the  large  mass  of  mankind,  must  be  found  in  the  new 
world  order  which  was  to  emerge  from  the  triumph  of  demo- 
cratic ideals.  The  current  readjustments  in  economic  and 
political  relationships,  however  inadequate  they  may  prove  to 
be,  because  of  the  persistent  domination  of  established  power 
and  the  continued  subordination  of  Intimate  interests,  must 
none  the  less  be  viewed  from  the  standpoint  of  fundamental 
purposes,  and  must  be  tested  by  the  needs  of  a  dynamic,  com- 
plex, highly  industrialized  society.  The  world  is  weary  of  war 
and  chaos ;  the  current  yearning  for  peace  and  stability  is  wide- 
spread and  deep-rooted.  Makeshift  and  compromise  may  be 
the  inevitable  tools  of  the  immediate  present ;  but  the  hope  of 
more  fundamental  change,  and  even  the  willingness  to  struggle 
for  its  attainment  through  sacrifice,  are  not  entirely  submerged. 
Every  important  program  of  international  reorganization  and 
of  domestic  readjustment,  however  feeble  in  its  inception,  must 
be  conceived  in  the  light  of  irresistible  reconstructive  processes. 

The  attention  of  the  world  has  been  centered  primarily  upon 
political  reconstruction.  Problems  of  international  reorganiza- 
tion received  foremost  consideration  both  in  the  course  of  the 
war  and  in  the  negotiations  for  peace.  The  establishment  of 
new  European  states  and  the  fate  of  the  League  of  Nations, 
because  they  formed  the  chief  subject-matter  of  the  formal 
settlement  and  because  they  served,  dramatically,  as  concrete 
evidences  of  the  new  world  order,  gripped  the  minds  of  men  so 
completely  that  the  concept  of  reconstruction,  in  many  quarters, 
was  confined  within  the  limits  of  a  very  narrow  horizon.  The 
new  nationalism  and  the  new  internationalism,  subtly  and  some- 
times paradoxically  wedded,  came  to  be  the  twin  goal  of  aspira- 
tion and  effort. 

But  political  reconstruction  cannot  be  divorced  from  eco- 
nomic reconstruction.  Every  international  conflict,  because  it 
is  a  struggle  between  states,  assumes  a  predominantly  political 
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aspect,  and  the  territorial  and  governmental  readjustments 
which  generally  follow  come  to  be  looked  upon  as  the  distinctive 
fruits  of  the  struggle.  But  one  need  not  be  steeped  in  the  faith 
of  economic  determinism  to  perceive  the  large  influence  of 
economic  rivalries  upon  modem  war.  The  Great  War  can 
certainly  be  traced,  in  large  measure,  to  economic  causes ;  and 
the  economic  and  financial  provisions  of  the  Treaty  of  Peace 
are  among  the  most  important  and  most  controversial  elements 
of  the  settlement  However  unwise  these  economic  arrange- 
ments may  appear,  they  disclose  clearly  that  the  necessity  of 
some  sort  of  economic  reconstruction  as  a  basis  of  future  world 
development  was  keenly  appreciated  by  those  charged  with  the 
task  of  rehabilitating  the  shattered  structure  of  European 
civilization. 

But  international  economic  readjustment  was  largely  depend- 
ent upon  economic  reconstruction  in  the  domestic  affairs  of 
the  great  powers.  A  surging  unrest  among  the  world  masses 
was  groping  for  articulation.  In  eastern' Europe,  and  particu- 
larly in  Russia,  political  revolution  was  accompanied  by  an 
industrial  philosophy  and  an  upheaval  in  economic  relations 
threatening  the  very  foundations  of  modem  capitalism.  The 
spread  of  bolshevistic  doctrine  and  the  growing  strength  of 
communist  opinion  loomed  as  a  real  menace  in  every  capital 
of  Europe;  and  even  America  was  not  free  from  these  influ- 
ences, nor  from  the  fear  of  their  consequences.  Economic 
reconstruction  came  to  be  regarded  as  a  necessary  means  of 
safeguarding  the  essential  institutions  of  the  established  world 
order,  no  less  than  as  an  aspiration  of  a  reawakened  public 
conscience.  The  elimination  of  political  autocracy  would  con- 
stitute but  a  partial  basis  for  durable  peace  and  for  the  triumph 
of  democratic  ideals ;  the  extension  and  purification  of  political 
democracy  must  be  accompanied  by  the  establishment  of  indus- 
trial democracy.  So  ran  a  substantial,  if  not  a  dominant,  current 
of  public  opinion  as  the  statesmen  of  the  world  set  their  ener- 
gies to  the  task  of  formulating  the  peace  settlement.  As  a 
result,  these  aspirations  were  foreshadowed  in  scattering  pro- 


RECONSTRUCTION  AND  THE  RAILROADS       9 

visions  of  the  treaty,  and  more  especially  in  the  labor  sections 
of  the  Covenant  of  the  League  of  Nations. 

But  in  a  world  dominated  in  its  institutional  arrangements 
and  in  its  intellectual  outlook  by  the  conception  of  national 
sovereignty,  in  spite  of  its  striving  for  international  cooperation, 
social  and  economic  reform  must  necessarily  be  initiated  and 
developed,  both  as  to  goal  and  as  to  machinery  for  enforce- 
ment, by  the  mandates  of  the  domestic  forum  and  by  the 
functioning  of  established  governmental  agencies  in  the  various 
states.  The  scope  and  character  of  the  reconstructive  process, 
in  its  economic  aspects,  can  be  gathered  chiefly,  therefore, 
through  an  examination  of  concrete  measures  of  domestic  pol- 
icy. Our  task  is  limited,  in  these  pages,  to  the  situation  in  the 
United  States;  it  is  limited,  further,  to  one  aspect  of  economic 
reconstruction.  We  seek  to  examine  the  relationship  of  the 
so-called  railroad  problem  in  the  United  States  to  the  larger 
program  of  economic  reorganization,  to  analyze  the  essential 
elements  of  sound  reconstructive  policy  with  r^;ard  to  the 
railroads,  and  to  discover  how  far  the  actual  current  railroad 
adjustments  fulfil  American  needs. 

It  is  a  commonplace  that  the  problem  of  reconstruction 
involves  two  distinct  tasks — one,  tangible  and  material;  the 
other,  somewhat  intangible  and  dealing  with  social  and  economic 
relationships.  In  its  primary  sense,  reconstruction  suggests 
physical  restoration.  War  is  a  destructive  enterprise;  it  leads 
to  devastation.  Homes  are  razed,  factories  are  shattered,  agri- 
cultural lands  are  sown  with  iron  and  sted,  urban  communities 
are  disorganized,  railways  and  bridges  are  demolished.  Destruc- 
tion of  property,  as  of  human  life,  serves  as  an  effective  tool 
of  military  effort,  and  both  consumable  wealth  and  productive 
machinery  become  substantially  depleted.  With  peace,  there- 
fore, must  come  physical  rehabilitation,  if  the  processes  of 
normal  life  are  to  be  restored.  The  work  of  tearii^  down 
must  be  succeeded  by  the  task  of  building  up. 

Put  economic  reconstruction  possesses  a  more  fundamental 
significance.     It  involves  social  and  industrial  relationships, 
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and  not  merely  physical  things.  It  aims  to  effectuate  the  newer 
ideals  bom  of  the  war  or  emphasized  by  the  struggle.  It  seeks 
so  to  reconstitute  the  foundations  of  our  social  and  economic 
order  as  to  realize  the  promise  of  democracy.  This  aspect  of 
reconstruction  involves  a  determination  of  the  future  structure 
of  organized  society,  particularly  with  respect  to  its  economic 
arrangements.  It  does  not,  however,  necessarily  lead  to  revo- 
lutionary change  or  radical  readjustment.  The  machinery  of 
social  control  is  but  a  means  to  an  end,  and  not  an  end  in  itself. 
Whether,  for  example,  modem  capitalism  in  its  essential  char- 
acter shall  be  allowed  to  persist  in  the  new  world  is  largely  a 
question  of  judgment  and  expediency,  based  upon  a  recognition 
of  the  present  state  of  human  progress  and  upon  an  intelligent 
understanding  of  the  historical  development  of  our  industrial 
institutions.  But  it  is  a  cardinal  purpose  of  sound  recon- 
structive policy  to  cleanse  the  community  of  the  many  excres- 
cences arising  out  of  the  rapid  growth  of  modern  capitalism. 
In  like  manner,  every  measure  of  social  or  economic  reform, 
however  controversial  the  question  as  to  the  expediency  of  its 
adoption,  must  be  directed  to  the  fulfilment  of  the  prevailing 
aspirations  of  society  as  a  whole;  but  their  adequacy  as  mere 
devices  or  arrangements  or  machinery  of  social  control  will 
depend  upon  the  dictates  of  practical  insight  and  human  expe- 
rience. Thus  the  continuation  of  the  fundamental  institutions 
of  private  property  and  freedom  of  contract  is  not  necessarily 
antagonistic  to  the  adoption  of  a  most  vigorous  policy  of  eco- 
nomic reconstruction;  provided  private  property  and  freedom 
of  contract  are  regarded  as  mere  tools  for  the  attainment  of 
social  welfare,  and  not  as  "natural*'  rights  so  sanctified  by  usage 
as  to  be  immune  to  the  modifications  of  a  dynamic  world. 
As  tools  of  social  control  they  may  be  so  molded  as  to  achieve 
the  goal  of  democratic  aspiration;  and  so  conceived,  their 
preservation — in  their  essential  characteristics,  and  not  with 
their  fortuitous  and  historical  qualities — commands  the  ap- 
proval of  the  dominant  judgment  of  liberal  thought.  It  is  the 
acceptance  of  these  institutions  as  ends  in  themselves,  and 
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therefore  presumptively  exempt  from  limitation  or  restriction, 
that  makes  for  the  ruthless  disregard  of  the  demands  of  a 
changing  social  order.  The  individualistic  philosophy  of  the 
eighteenth  century  cannot  be  harmonized  with  the  socialized 
thou^t  of  the  twentieth  century.  And  the  Great  War  has 
accentuated  the  established  trend  toward  the  socialization  of 
human  relationships  and  of  the  legal  framework  by  which  the 
practical  consequences  of  these  relationships  are  so  largely 
determined. 

Economic  reconstruction  as  such,  therefore,  must  first  be 
conceived  in  terms  of  function  and  not  of  concrete  policy. 
We  may  then  address  ourselves  to  a  determination  of  the  essen- 
tial elements  of  reconstructive  policy  in  the  particular  field  of 
our  special  interest.  In  this  second  stage  the  task  becomes  an 
eminently  practical  one.  It  involves  an  analysis  of  principles 
and  an  evaluation  of  concrete  measures.  It  leads  to  the  formu- 
lation of  a  program  and  the  execution  of  its  terms.  Such  is  the 
process  in  the  actual  development  of  each  aspect  of  economic 
reconstruction.  We  are  concerned  with  the  problem  of  rail- 
road transportation,  and  we  shall  proceed  to  examine  the  rela- 
tionship between  economic  reconstruction  and  the  railroads. 

Upon  the  termination  of  Federal  Control,  American  railroads 
were  confronted,  in  the  first  place,  with  the  task  of  physical 
"reconstruction."  Although  the  United  States  escaped  from 
the  actual  destruction  to  which  the  chief  belligerent  countries  of 
Europe  had  been  subjected,  the  need  for  such  "reconstruction" 
was  none  the  less  real  and  urgent.  It  did  not  involve  the  neces- 
sity of  rebuilding  or  replacing  the  transportation  system  in  any 
substantial  measure — ^providing  new  road-beds,  new  tracks, 
new  stations,  and  new  equipment  in  lieu  of  the  facilities  that 
had  been  demolished  in  actual  warfare  or  surrendered  by  way 
of  reparation — ^but  it  did  manifest  itself  in  a  wide-spread  de- 
mand for  such  development  of  the  mechanism  of  the  railroad 
as  would  enable  our  transportation  system  to  function  effec- 
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tivdy  in  carrying  the  traffic  burden  of  the  American  industrial 
structure. 

For  about  two  decades  before  the  outbreak  of  the  Great  War 
this  traffic  burden  had  been  steadily  outstripping  the  growth 
of  railroad  plant  and  equipment ;  and  this  situation  was  further 
aggravated  by  the  exigencies  of  war  conditions.  Many  factors 
contributed  to  the  result.  The  current  physical  inadequacy 
of  our  railroad  system  can  be  traced  to  Ae  misdeeds  of  the 
railroads  themselves,  to  the  defects  of  the  system  of  railroad 
r^ulation,  to  the  extraordinary  strain  of  war  operation.  The 
impairment  of  railway  credit  is  generally  dted  as  the  funda- 
mental cause ;  but  the  difficulty  of  attracting  an  adequate  flow 
of  capital  into  the  railroad  industry  is  itself  a  consequence  both 
of  financial  looseness  on  the  part  of  many  of  the  railroad  cor- 
porations and  of  unduly  restrictive  rate  policies  on  the  part  of 
the  regulatory  agencies.  The  intensive  utilization  of  railroad 
equipment  and  facilities  in  the  course  of  the  war,  with  its 
inevitable  accompaniment  of  neglected  maintenance  and  re- 
newals, and  the  almost  insuperable  obstacles  to  expansion  of 
railroad  plant  under  the  pressure  of  war  activity,  further  ac^ 
centuated  the  inability  of  the  roads  to  render  adequate  trans- 
portation service,  and  emphasized  the  necessity  of  large  in- 
creases in  railroad  capital  investment.  As  a  result,  then,  both 
of  pre-war  conditions  and  of  the  war  experience,  the  initial 
task  that  faced  the  railroads  upon  their  return  to  private  opera- 
tion was  the  problem  of  constructing  new  mileage,  providing 
additional  trackage,  increasing  rolling-stock,  improving  termi- 
nal facilities.  Economic  reconstruction  in  its  primary  sense,  as 
applied  to  the  railroads,  manifested  itself  in  extensive  physical 
and  financial  needs. 

A  brief  recital  of  a  few  striking  facts  will  indicate  the  basis 
of  these  needs.  During  the  two  decades  preceding  the  war 
period,  the  American  industrial  structure  expanded  very  rap- 
idly. A  clear  index  of  this  expansion  can  be  found  in  the 
growth  of  railroad  traffic.  In  1895  the  total  ton  mileage  of 
revenue  freight  hauled  by  American  railroads  was  85.2  bil- 
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Ikms;  by  1905  this  ton  mileage  had  grown  to  186.5  biUioiis»  an 
increase  of  approximately  118  per  cent  Between  1906  and 
1916  there  was  an  additional  increase  in  freight  traffic  of  about 
60  per  cent.,  the  ton  mileage  mounting  from  215.9  billions  in 
1906  to  3434  billions  for  the  fiscal  year  1916.  The  growth  of 
passenger  mileage,  while  less  important  perhaps,  was  equally 
striking.  Between  1895  and  1905  the  increase  was  more  than 
95  per  cent.,  rising  from  12.2  billions  to  23.8  billions ;  and  be- 
tween 1906  and  1916  there  was  an  additional  increase  of  over 
35  per  cent,  in  passenger  traffic,  the  mileage  reaching  34.3 
billions  in  19 16,  as  compared  with  25.2  billions  in  1906.  Then 
came  the  intensive  pressure  of  the  war  period,  and  unprece- 
dented peak  loads  were  imposed  upon  the  railroad  net  The 
growth  of  freight  traffic  was  reflected  in  a  ton  mileage  of  398.2 
billions  in  191 7,  403.7  billions  in  1918,  and  362.9  billions  in 
1919— a  substantial  increase,  in  each  of  these  years,  over  every 
previous  high-water  mark.  And  because  of  the  heavy  demand 
upon  railroad  service  for  troop  movements,  the  increase  in 
passenger  traffic  during  the  war  period  was  even  more  rs^id. 
The  high  passenger  mileage  of  191 6  rose  to  40.1  billions  in 
1917,  to  43.2  billions  in  1918,  and  to  46.2  billions  in  1919. 
How  far  did  the  development  of  railroad  plant  and  equipment 
keep  pace  widi  this  traffic  expansion  ? 

The  growth  of  railroad  mileage  constitutes  an  important 
measure  of  expansion  of  railroad  plant.    Between  1895  and 

1905  the  increase  of  118  per  cent,  in  ton  mileage  and  of  95  per 
cent,  in  passenger  mileage  was  accompanied  by  an  increase  of 
but  21  per  cent,  in  the  number  of  miles  of  railroad  line ;  between 

1906  and  1916  the  increase  in  railroad  mileage  was  but  16  per 
cent,  as  compared  with  the  increase  of  60  per  cent,  in  ton  mile- 
age and  of  35  per  cent  in  passenger  mileage.  During  the  year 
1916,  witfi  a  35  per  cent,  increase  in  ton  mileage  over  the 
preceding  year,. only  1,098  miles  of  new  line  were  built  If 
deductions  are  made  for  abandoned  plant,  the  disproportion 
between  the  growth  of  traffic  and  the  growth  of  mileage  be- 
comes even  more  significant.    For  the  year  1916,  just  dtedi 
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the  net  increase  in  mileage  was  but  426.  This  neglect  of  new 
construction  was  accentuated  during  the  war  period.  In  spite 
of  the  enormous  traffic  burden  resulting  from  the  war  emer- 
gency, there  was  an  actual  net  decrease  in  railroad  mileage 
during  each  of  the  years  1917,  1918,  and  1919.  The  total  new 
mileage  constructed  during  these  three  years  was  2,386;  in  the 
same  period  3,319  miles  of  line  were  abandoned,  resulting  in 
an  aggregate  net  decrease  of  933  in  railroad  mileage.  Nor  has 
the  growth  of  equipment  kept  pace  with  the  expansion  of 
traffic.  Between  1906  and  1916  the  number  of  locomotives 
was  increased  by  24  per  cent.,  the  number  of  freight-cars  by 
26  per  cent.,  and  the  number  of  passenger-cars  by  29  per  cent. 
This  increase,  as  we  noted  above,  was  outstripped  decisively 
by  the  growth  of  traffic.  And  during  the  war  period  the 
provision  of  new  equipment  was  further  neglected  in  large 
measure.  In  191 7  the  number  of  locomotives,  freight-cars,  and 
passenger  coadies  available  for  railroad  service  was  actually 
smaller  than  in  the  preceding  year ;  and  the  additions  to  rail- 
road equipment  provided  during  Federal  Control,  though 
substantial  in  themselves,  fell  far  short  of  meeting  the  urgent 
traffic  needs. 

The  facts  as  to  capital  investment  provide  confirmation  of 
this  growing  discrepancy  between  extent  of  traffic  and  magni- 
tude of  plant  and  equipment.  In  1906  the  late  James  J.  Hill 
testified  before  the  Interstate  Commerce  Commission  that  lack 
of  transportation  facilities  constituted  the  most  fundamental 
obstacle  to  American  commercial  expansion,  and  that  the  proper 
functioning  of  industry  was  being  hampered  very  seriously  by 
inadequacy  of  railroad  plant  and  equipment.  He  estimated 
that  an  investment  of  at  least  $5,500,000,000  would  be  necessary 
during  the  following  five-year  period  in  order  to  render  our 
transportation  systems  capable  of  absorbing  effectively  the 
normal  flow  of  railroad  traffic.  This  estimate  was  regarded  at 
the  time  as  both  reasonable  and  conservative.  It  was  confirmed 
by  the  testimony  of  other  railroad  men  of  high  standing  and 
wide  experience.     Yet  an  entire  decade  elapsed  before  an 
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amount  of  new  capital  was  attracted  into  the  railroad  industry 
equal  in  the  aggr^^ate  to  approximately  this  sum  of  five  and 
a  half  billions  of  dollars.  And  during  the  period  of  Federal 
Control,  in  spite  of  the  unparalleled  increase  in  the  transporta- 
tion burden  and  the  sharp  decline  in  the  value  of  money,  the 
average  annual  amount  of  new  capital  invested  in  additions  and 
betterments,  including  equipment,  provided  by  the  Railroad  Ad- 
ministration and  raised  by  the  carriers  themselves,  did  not 
exceed  substantially  the  inadequate  average  annual  capital  ex- 
penditures of  the  preceding  decade  of  impaired  railroad  credit. 

The  extent  of  the  needs  of  the  railroads  cannot  be  stated 
dogmatically  nor  with  mathematical  precision.  Both  the  physi- 
cal needs  and  their  financial  measure  are  dependent  upon  con- 
tingencies incapable  of  confident  prediction.  The  amount  of 
new  mileage  and  increased  trackage,  the  number  of  additional 
locomotives,  freight-cars,  and  passenger-cars,  the  expansion 
of  shops,  engine-houses,  and  terminal  facilities  can  be  deter- 
mined only  on  the  basis  of  future  needs  as  well  as  of  past 
deficiencies.  These  future  needs  are  in  turn  dependent  pri- 
marily upon  the  course  and  efficiency  of  the  productive  process 
during  the  crucial  years  of  the  impending  economic  readjust- 
ment. The  uncertainties  of  the  industrial  situation  render 
resort  to  prediction  with  regard  to  the  national  output  a  hazard- 
ous undertaking.  Moreover,  the  future  course  of  commodity 
prices  and  the  probable  status  of  the  wage  level  are  clouded 
in  equal  uncertainty,  which  renders  the  task  of  translating 
physical  into  financial  needs  well-nigh  impossible.  Mere  esti- 
mates must  necessarily  be  relied  upon,  even  if  they  be  intelli- 
gent estimates,  made  by  men  experienced  in  the  character  of 
American  railroads  and  their  relationship  to  commercial  and 
industrial  progress.  These  estimates  cannot  escape  the  influ- 
ence of  arbitrary  assumptions. 

But  such  estimates  have  come  from  many  sources  in  the 
course  of  the  transitional  period  ushered  in  by  the  experiment 
of  Federal  Control.  There  is  a  wide  latitude  in  the  conclusions 
reached.    The  absolute  figures  possess  no  essential  significance 
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at  this  stage  of  our  analysis.  It  is  of  importance  to  note  only 
this:  that  there  is  universal  agreement  that  the  existing  rail- 
road structure  is  distinctly  inadequate  and  that  vast  capital  ex- 
penditures are  necessary.  Merely  by  way  of  illustration,  it  may 
be  interesting  to  observe  that  one  of  the  most  careful  of  these 
estimates  placed  the  financial  needs  of  the  railroads  for  the 
years  1920,  1921,  and  1922  in  excess  of  six  billions  of  dollars.^ 
This  estimated  capital  expenditure  for  the  three-year  period 
made  provision,  among  other  things,  for  6,000  miles  of  new 
line,  for  15,000  miles  of  multiple  main  track,  for  30,000  miles 
of  side  and  yard  tracks,  for  10,850  miles  of  automatic  block 
s^^s,  for  13,177  locomotives,  for  24,500  passenger-train 
cars,  and  for  712,400  freight-cars.  It  should  be  noted  that 
these  provisions  look  primarily  to  the  intensive  development  of 
the  railroad  service  rather  than  to  an  extensive  program  of 
railroad  expansion. 

But  the  problem  of  reconstruction  and  the  railroads  does  not 
concern  itself  solely  with  physical  and  financial  needs.  Not 
only  does  the  rehabilitation  of  railroad  credit,  upon  which  the 
satisfaction  of  these  needs  must  ultimately  depend,  necessitate 
a  readjustment  of  the  public  status  of  the  transportation  indus- 
try, but  the  character  and  significance  of  the  transportation 

^Railway  Age,  January  2,  1920.  This  entire  issue  is  devoted  to  an 
analysis  and  estimate  of  the  physical  and  financial  needs  of  the  rail- 
roads. Each  of  the  items  in  the  proposed  budget  is  given  separate  and 
detailed  consideration.  The  following  table  summarizes  the  estimates 
for  each  of  the  various  items: 

Additional  main  track $1,250,000,000 

Grade  revision,  cut-oflFs,  elimination  of  curvature,  etc.  600,000,000 

Engine-houses  and  shops   250,000,000 

Station  buildings  300,000,000 

Extensions    600,000,000 

Signals    52,264,000 

Freight  cars  1,662,000,000 

Passenger  cars   532,000,000 

Shop  equipment   61,230,000 

Locomotives  702,786,000 

Total    $6,010,280,000 
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functioti  demand  such  a  reconstitution  of  the  relationship  be- 
tween the  private  owners  of  the  railroad  properties  and  the 
public  users  of  the  railroad  service  as  will  reflect  concretely 
the  prevailing  ideals  and  aspirations  of  the  American  commu- 
nity. 

The  railroad  industry  is  conspicuously  adapted  to  the  appli- 
cation of  the  reconstructive  process.  It  is  the  most  important 
of  all  modem  industries.  At  the  outbreak  of  the  war,  railroad 
enterprise  was  probably  second  only  to  agriculture  in  extent 
of  physical  properties,  in  amount  of  capital  investment,  in  its 
direct  and  indirect  utilization  of  the  nation's  man-power,  in  the 
magnitude  of  its  current  outlays  for  operation,  in  the  vastness 
of  the  flow  of  income  which  its  service  called  into  being.  More- 
over, the  service  which  it  renders  is  foundational  in  character. 
Not  only  does  it  constitute  the  most  potent  single  influence  to- 
ward social  and  political  unity,  but  it  provides  the  essential 
substratum  of  the  modem  economic  stmcture.  Large-scale  en- 
terprise, minute  division  of  labor,  the  machine  process,  and  in- 
dustrial specialization  are  all  dependentupon  extensive  markets, 
and  these  markets  can  be  made  available  only  through  adequate 
transportation  facilities.  The  cheap  transport  of  raw  materials 
and  food  products  is  an  indispensable  condition  for  the  main- 
tenance and  development  of  modem  industrial  processes.  Our 
numerous  and  thriving  urban  centers  draw  essential  sustenance 
through  these  arteries  of  commercial  intercourse,  and  the  thou- 
sands of  rural  communities  which  still  constitute  the  founda- 
tion of  our  social  and  economic  life  can  escape  isolation,  and 
share  in  the  diversified  fruits  of  cooperative  human  effort,  only 
through  reliance  upon  these  agencies  of  communication  and 
exchange. 

And  the  exigencies  of  war  have  further  emphasized  the  indis- 
pensable character  of  the  railroad  service.  The  dictum  of 
Marshal  Joflfre  that  the  great  conflict  was  a  "railway  war" 
was  amply  confirmed  by  the  outstanding  events  of  the  struggle, 
not  only  because  railway  transport  made  possible  the  flexible 
udliiation  of  a  threateningly  diminishing  man-power,  but  hor 
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cause  the  industrial  basis  of  modem  warfare  was  directly 
dependent  upon  an  adequate  supply  of  transportation  service. 
The  effective  mobilization  of  economic  resources  the  world 
over  came  to  be  the  prime  condition  of  military  success.  And 
the  United  States,  as  the  chief  reservoir  of  economic  power^ 
was  called  upon,  at  the  critical  hour,  to  make  the  tangible 
sinews  of  war  swiftly  available.  The  problem  of  the  railroads 
at  once  assumed  an  overshadowing  importance.  The  wave  of 
patriotic  fervor  and  the  spirit  of  self-sacrifice  which  gripped 
the  national  consciousness  upon  America's  entrance  into  the 
world  conflict  could  not  be  translated  into  fruitful  action  and 
the  national  will  rendered  an  active  factor  on  the  field  of  battle 
without  material  instrumentalities.  The  railroads  proved  to  be 
one  of  the  most  important  of  these  instrumentalities — the  key 
to  America's  war  effort.  As  a  result  of  the  dramatic  opportu- 
nity created  by  the  war  situation,  the  significance  of  the  rail- 
road function  was  impressed  upon  the  public  mind  more  strik- 
ingly than  could  have  been  possible  in  any  peace  eventuality 
save  a  complete  disruption  of  the  railroad  service.  Because  of 
the  impressive  magnitude  of  the  railroad  industry,  therefore, 
and  because  of  the  extraordinary  importance  of  the  transporta- 
tion service  in  the  organization  of  modem  life — ^whether  in  the 
prosecution  of  the  normal  ends. of  peace  or  in  the  achievement 
of  the  critical  goal  of  armed  conflict — no  genuine  program  of 
economic  reconstruction,  at  the  very  threshold  of  the  task,  can 
ignore  the  compelling  demands  of  the  so-called  railroad  problem. 
But  more  definite  and  concrete  reasons  are  available  for  the 
significance  of  the  railroad  problem  in  post-war  readjustments. 
The  wide-spread  conflict  between  capital  and  labor,  the  increas- 
ingly disruptive  maladjustment  between  employer  and  em- 
ployee, probably  constitutes  the  most  potent  cause  of  the  cur- 
rent unrest  and  the  most  distinctive  characteristic  of  the  present 
industrial  situation.  Both  economic  stability  and  industrial 
progress  must  wait  upon  the  evolution  of  a  just  and  reasonably 
durable  settlement  of  industrial  relationships.  The  problems 
of  wages,  hours,  and  working  conditions,  of  the  representation 
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of  labor  in  the  control  of  industry,  of  the  status  and  activities  of 
labor  organizations,  of  the  use  of  the  strike  as  a  weapon  in  labor 
disputes,  of  the  devdopment  of  agencies  of  arbitration  or  con- 
ciliation or  mediation,  can  no  longer  be  dismissed  as  matters 
for  mere  private  adjustment  by  the  parties  immediately  involved. 
The  public  welfare  is  intimately  and,  in  many  instances,  pre- 
dominantly at  stake.  The  economic  cost  of  the  dissipation  of 
productive  capacity,  and  the  social  inconvenience,  often  bring- 
ing acute  suffering  in  its  train,  resulting  from  the  .disruption  of 
essential  service,  create  a  burden  that  weighs  most  heavily 
upon  the  consuming  public.  Under  prevailing  conditions  the 
energies  of  labor  are  unduly  spent  in  paralyzing  struggle  rather 
than  in  constructive  advancement,  and  the  bitterness  of  the 
conflict  threatens  to  jeopardize  the  very  existence  of  modem 
capitalism. 

It  is  decidedly  questionable  whether  the  ultimate  interests  of 
labor  would  be  furthered  by  the  overthrow  of  the  system  of 
private  competitive  enterprise,  and  it  is  reasonably  certain  that 
the  capitalistic  organization  of  industry  cannot  be  maintained 
and  developed  without  a  greater  d^^ree  of  codperation  between 
labor  and  capital  than  is  possible  under  existing  industrial 
relationships.  But  the  task  of  evolving  a  satisfactory  solution 
of  the  labor  problem  is  an  exceedingly  difficult  one.  The  his- 
toric roots  of  the  wage  system  and  the  individualistic  temper 
which  has  dominated  American  economic  development  have 
rendered  difficult  the  attainment  of  fundamental  change  in  in- 
dustrial relationships.  Progress  toward  the  amelioration  of 
these  relationships  has  consisted  mainly  in  the  elimination  of 
intolerable  abuses,  in  the  removal  of  admittedly  over-burden- 
some restraints,  in  the  establishment,  under  some  conditions  of 
employment,  of  minimum  standards  as  to  wages,  hours,  and 
working  environment.  And  even  these  gains  have  not  received 
universal  recognition.  The  great  diversity  in  conditions  of  em- 
ployment has  made  uniformity  in  labor  adjustments  both  im- 
practicable and  undesirable,  and  the  isolated  progress  of  par- 
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ticular  groups  has  failed  to  exert  upon  the  entire  labor  situation 
the  constructive  influence  essential  to  permanent  relief. 

Under  these  circumstances,  the  solution  of  the  railway  labor 
problem  would  not  only  afford  a  great  measure  of  much-needed 
improvement  in  the  adjustment  of  an  urgent  and  long-neglected 
element  in  the  evolution  of  the  public  status  of  the  railroad 
industry,  but  it  would  constitute  a  contribution  of  large  stra- 
tegic importance  toward  the  stabilization  and  just  settlement  of 
the  general  industrial  situation. 

The  labor  force  directly  employed  by  American  railroads  is 
normally  in  excess  of  two  million  men.  The  railroads'  pay-roll 
which  measures  the  wages  paid  to  this  labor  force  now  aggre- 
gates annually  more  than  three  billions  of  dollars.  This  vast 
army  of  employees  comprehends  a  great  diversity  of  crafts, 
ranging  from  the  highly  responsible  and  skilled  services  of 
engineers,  train-despatchers,  telegraphers,  and  machinists,  to 
the  unskilled  labor  of  section  men  and  the  more  common  forms 
of  clerical  service.  This  body  of  men  includes  both  organized 
and  unorganized  labor.  The  four  great  brotherhoods,  repre- 
senting the  railway  conductors,  the  locomotive  engineers,  the 
locomotive  firemen  and  enginemen,  and  the  railway  trainmen, 
constitute  a  group  of  highly  organized  railway  employees.  In 
addition  there  are  a  number  of  less  closely  knit  organizations 
affiliated  with  the  American  Federation  of  Labor.  These  organ- 
izations represent  machinists,  blacksmiths  and  helpers,  boiler- 
makers,  sheet-metal  workers,  electrical  workers,  carmen,  rail- 
way clerks,  freight-handlers,  station  employees,  switchmen, 
railroad  telegraphers,  maintenance  of  way  employees,  and  rail- 
way shop  laborers.  Some  hundreds  of  thousands  of  the  un- 
skilled employees  are  entirely  unorganized.  All  of  these  wage- 
earners  are  engaged  in  the  operation  of  a;i  industry  which 
directly  concerns  practically  every  individual  within  the  country 
and  aflFects  intimately  every  phase  of  our  national  life.  Upon 
the  efficiency  of  this  service  depends  the  efficiency  of  tfie  entire 
productive  process  and  the  development  of  the  American  social 
organism.     And  the  maintenance  of  the  continuity  of  this 
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service,  which  has  been  frequently  threatened  with  disruption 
in  recent  years,  transcends  in  importance  every  other  aspect 
of  the  relationship  of  the  railroads  to  the  public. 

The  railroad  problem  cannot  be  solved  adequately,  therefore, 
without  the  adoption  of  a  constructive  policy  in  the  settlement 
of  the  status  of  railroad  labor.  One  of  the  outstanding  short- 
comings of  past  efforts  in  railroad  regulation  has  consisted  in 
the  general  n^lect  of  this  important  element  in  the  situation ; 
and  it  is  now  well  recognized  that  continued  adherence  to  the 
conception  of  the  railroad  problem  as  involving  merely  mat- 
ters of  railroad  credit,  charges,  and  financial  return  will  lead 
to  the  complete  discrediting  of  the  system  of  private  ownership 
and  operation.  The  question  of  wages  in  the  railroad  industry 
must  hereafter  receive  equal  consideration  with  that  of  rates 
and  profits,  and  the  position  of  railroad  employees,  because  of 
their  distinct  and  significant  interest  in  the  proper  functioning 
of  railroad  enterprise,  must  be  accorded  equal  recognition  with 
that  of  the  owners  of  the  railroad  properties  and  the  users  of 
the  railroad  service.  But  it  is  apparent,  also,  that  such  a  con- 
structive solution  of  the  railroad  labor  problem  would  exert 
a  powerful  influence  upon  the  adjustment  of  general  industrial 
relationships.  The  magnitude  and  diverse  character,  in  skill  and 
organization,  of  the  body  of  employees  represented,  the  indis- 
pensable nature  of  the  service  which  they  render,  and  the 
imperative  necessity  of  maintaining  an  uninterrupted  flow  of 
that  service  give  to  the  railroad  labor  problem  a  primary  place 
on  the  docket  of  economic  reconstruction. 

In  like  manner,  the  periodic  dissatisfaction  with  the  high 
level  of  commodity  prices  and  the  large  accumulation  of  busi- 
ness profits,  and  the  prevailing  desire  to  secure  relief  through 
governmental  authority,  can  find  a  fruitful  basis  for  construct- 
ive action  in  the  establishment  of  sound  principles  and  effective 
machinery  for  tfie  regulation  of  railway  rates  and  the  limitation 
of  railway  returns. 

The  traditional  public  attitude  toward  prices  and  profits  in 
ordinary  business  enterprise  has  been  largely  one  of  laissez* 
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faire.  The  force  of  competition  has  been  confidently  relied 
upon  to  protect  the  interests  of  the  consumer.  The  classical 
economist  found  in  the  competitive  principle  an  effective  and 
sufficient  means  for  the  maintenance  of  ^'right"  price  and  '^e 
reduction  of  profits  to  a  minimum."  Competitive  prices,  it  was 
believed,  would  automatically  mold  the  character  and  direction 
of  productive  activity  in  accordance  with  the  "real"  needs  of 
the  community,  and  the  n'ational  income,  under  competition, 
would  be  justly  distributed  among  the  various  factors  that  con- 
tribute to  the  productive  process  in  accordance  with  the  sig- 
nificance of  their  respective  contributions. 

The  critical  exigencies  of  the  war  situation  introduced  a 
radical  departure  from  this  traditional  attitude.  The  prices  of 
the  more  essential  commodities  were  subjected  to  the  conscious 
control  of  a  variety  of  governmental  agencies,  and  the  machin- 
ery of  taxation  was  utilized  in  unusually  Vigorous  fashion  to 
divert  to  the  public  treasury  a  measurable  proportion  of  such 
"excessive"  returns  as  emerged  in  spite  of  the  policy  of  price 
regulation.  With  the  termination  of  our  actual  belligerency 
price-fixing  activities  were  quickly  allowed  to  lapse.  The  pro- 
gram of  excess  profits  taxation,  though  sound  in  principle  as 
an  impost  on  differential  returns,  has  been  subjected  to  influ- 
ential and  bitter  attack,  on  the  conflicting  grounds  that  it  imposes 
a  restrictive  burden  on  productive  activity  and  that  its  incidence 
is  inevitably  shifted  to  the  consuming  public,  and  is  likely  to  be 
repealed.  In  the  meantime  the  great  weight  of  high  living  costs, 
that  was  not  entirely  removed  even  by  tfie  sharp  business  de- 
pression that  finally  ensued  late  in  1920,  was  breeding  unrest. 
The  sufiiciency  of  the  competitive  principle  under  prevailing 
conditions  was  being  openly  and  insistently  questioned.  Many 
dogs  were  becoming  apparent  which  operate  to  undermine  that 
perfect  freedom  of  competition  which  serves  as  a  fundamental 
assumption  in  the  analysis  of  orthodox  political  economy.  The 
relative  immobility  of  capital  under  the  modem  r%ime  of 
industrial  specialization,  the  highly  complex  character  of  the 
various  institutions  which  must  be  relied  upon  to  function 
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harmoniously  in  our  economic  society,  the  great  number  and 
variety  of  the  agencies  which  constitute  an  integral  part  of 
the  productive  process,  the  frequent  resort  to  unfair  methods 
of  competition,  the  growing  influence  of  formal  and  informal 
cooperation  in  industry,  have  rendered  so-called  competitive 
prices  an  insecure  basis  for  the  protection  of  the  public  interest, 
and  have  cast  serious  and  well-merited  doubt  upon  the  justice 
of  the  results  achieved  through  the  prevailing  processes  of 
economic  distribution.  Isolated  attacks  upon  profiteering,  it 
is  commonly  recognized,  are  bound  to  prove  futile;  for  they 
aim  to  reach  the  outward  manifestations  of  the  difficulty  with- 
out removing  its  causes.  In  the  trend  toward  economic  recon- 
struction, then,  there  appeared  in  the  f or^^round  a  demand  for 
fundamental  change  in  industrial  control.  Radical  opinion  did 
not  shrink  from  proposals  for  the  nationalization  of  our  more 
important  industries,  and  the  adoption  of  a  permanent  policy  of 
price  regulation  was  not  without  tfie  horizon  of  those  who 
sought  "genuine"  reconstruction. 

Aside  from  our  brief  experiment  with  governmental  control 
of  industrial  action  under  the  extraordinary  conditbns  of  war, 
American  experience  with  public  regulation  can  be  found 
chiefly  in  the  field  of  railroads  and  other  public  service  indus- 
tries. In  the  matter  of  rates  and  profits  which  we  have  been 
considering  (granting  the  wisdom  of  withstanding  nationaliza- 
tion even  in  the  railroad  industry),  much  remained  to  be  done 
to  harmonize  the  conflicting  claims  of  carriers,  shippers,  and 
consumers.  In  spite  of  the  activities  of  the  Interstate  Commerce 
Commission  and  of  the  state  railroad  commissions  for  many 
decades,  there  were  still  innumerable  maladjustments  in  the 
rate  structure,  resulting  in  unjustifiable  discrimination  between 
industries  and  communities,  lack  of  flexibility  in  rate  schedules, 
widely  divergent  views  as  to  principles  for  determining  the 
investment  value  of  railroad  property  as  a  basis  for  testing  the 
reasonableness  of  rates  and  charges,  wasteful  utilization  of 
transportation  facilities  because  of  undue  stress  upon  the  indi- 
vidual and  competitive  activities  of  the  carriers,  troublesome 
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differences  in  financial  return  between  the  so-called  strong  and 
weak  roads,  and  a  general  state  of  railroad  credit  which 
hampered  very  seriously  the  development  of  railroad  plant  and 
equipment.  An  adjustment  of  these  difficulties  would  tend  to 
reduce  the  cost  of  transportation — ^thereby  assisting  in  the  re- 
duction of  commodity  prices — and  it  would  constitute  such  a 
reconstruction  of  the  relationship  between  the  railroads  and 
the  public  as  would  reflect  in  much  truer  measure  than  in  the 
past  the  recognition  of  the  public  status  of  railroad  transpor- 
tation. 

There  is  little  danger,  moreover,  that  effective  TegvUztioa  of 
railroad  rates  and  wise  limitation  of  railroad  returns  would  lead 
to  the  ready  extension  of  these  policies  into  the  entire  field  of 
industrial  action.  While  governmental  experience  with  the 
railroads  would  doubtless  prove  useful  in  the  formulation  of 
the  details  of  the  public  attitude  toward  business,  it  would  be- 
come readily  apparent  that  the  need  for  railroad  regulation 
arises  from  the  inherently  monopolistic  character  of  railroad 
enterprise,  and  that  the  possibility  of  performing  the  r^[ulatory 
function  effectively  involves  the  practical  acceptance  of  a  very 
measurable  degree  of  unity  of  railroad  operation.  The  facts 
of  American  economic  development  clearly  justify  no  such  con- 
clusion with  regard  to  the  diaracter  of  industry  as  a  whole. 
Only  the  modem  abuse  of  the  competitive  process,  rather  than 
the  competitive  principle  as  such,  has  thus  far  been  discredited. 

Finally,  the  irresistible  pressure  of  events  necessitated  con- 
sideration of  reconstructive  policy  with  reference  to  the  rail- 
roads. A  conjunction  of  critical  circumstances  resulted  in 
federal  railroad  control  during  the  war  period.  At  the  end 
of  the  emergency  period,  some  decision  was  inevitable  as  to 
what  disposition  should  be  made  of  the  railroads  by  the  na- 
tional government.  A  permanent  policy  of  public  ownership 
might  have  been  adopted ;  the  experiment  of  Federal  Control 
might  have  been  continued  for  a  brief  period,  in  order  to  test 
its  merits  under  more  normal  conditions  than  those  of  world 
war ;  or  the  roads  had  to  be  returned  to  their  owners.    Although 
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public  opinion  demanded  the  resumption  of  private  manage- 
ment, the  question  as  to  whether  private  ownership  and  opera-* 
tion  is  essentially  incapable  of  promoting  the  general  good 
called  for  reexamination  with  open  mind.  Moreover,  there  was 
universal  agreement  that  the  resumption  of  private  management 
on  the  dd  basis  was  neither  safe  nor  practicable.  The  roads 
faced  urgent  physical  and  financial  needs ;  yet  their  credit  posi- 
tion was  extremely  weak— clearly  unequal  to  the  task  of  physi- 
cal rehabilitation.  Then,  the  mounting  deficits  under  Federal 
Control  disclosed  the  inadequacy  of  the  prevailing  rate  level. 
Without  the  assurance  of  increased  revenue,  a  large  proportion 
of  the  railroads  faced  receivership,  and  their  ability  to  attract 
capital  into  the  industry  promised  to  be  entirely  destroyed. 
Rate  advances,  on  the  other  hand,  foreshadowed  a  further  inten- 
sification of  the  burden  of  high  living  costs,  and  even  such 
advances  could  serve  to  reestablish  railroad  credit  only  if 
granted  on  the  basis  of  some  definite  principle  of  rate-making, 
newly  defined,  for  the  guidance  of  governmental  authority. 
Furthermore,  many  demands  for  railroad  wage  increases  were 
insistently  being  pressed.  The  authority  of  organized  labor 
was  being  flaunted  by  intermittent  resort  to  unauthorized 
strikes,  and  the  great  railroad  brotherhoods  were  clamoring  for 
the  adoption  of  a  liberal  and  concrete  policy  in  definition  of 
the  future  status  of  railroad  labor.  It  was  obvious,  therefore, 
that  the  interests  of  the  carriers,  of  the  railway  employees,  and 
of  the  shipping  and  consuming  public  alike  required  the  enact- 
ment of  constructive  railroad  legislation.  The  Esch-Cummins 
Act  was  the  Government's  response  to  this  public  need. 

With  the  foregoing  analysis  as  a  background  for  our  discus- 
sion, we  shall  proceed  in  the  pages  that  follow  to  consider  in 
turn  the  war  administration  of  the  railroads,  the  essentials  of 
reconstructive  policy,  and  the  elements  of  the  railroad  adjust- 
ment. The  war  administration  of  the  railroads  will  include  a 
brief  resume  of  the  railroad  situation  in  1914,  an  account  of 
private  war-time  operation,  a  description  of  Federal  Control, 
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and  an  evaluation  of  its  results.  The  essentials  of  reconstruc- 
tive policy  will  involve  a  discussion  of  the  question  of  railroad 
nationalization,  and  a  consideration  of  the  outstanding  problems 
in  railroad  regulation — ^the  demands  of  unity  of  operation  and 
railroad  service;  of  rates,  credit,  and  financial  return;  and  of 
railroad  labor  and  continuity  of  operation.  The  concluding 
part  of  the  study,  in  presenting  the  elements  of  the  railroad 
adjustment,  will  consider  the  background  of  the  settlement, 
analyze  and  describe  the  essential  features  of  the  Transporta- 
tion Act  of  1920,  and  undertake  a  judgment  as  to  the  adequacy 
and  permanence  of  the  adjustment. 


PART  I 
THE  WAR  ADMINISTRATION  OF  THE  RAILROADS 


CHAPTER  II 

AMERICAN  RAILROADS  IN  I9I4 

Economic  institutions,  like  all  human  arrangements,  are  the 
result  of  historic  evolution.  Their  present  character  is 
grounded  in  past  experience,  and  the  direction  of  their  future 
development  is  dependent  upon  their  responsiveness  to  the 
growing  needs  of  changing  social  and  industrial  conditions. 
The  object  of  economic  reform  is  to  conserve  the  permanent 
fruits  of  past  achievement,  to  remove  current  maladjustments, 
and  to  establish  flexible  arrangements  calculated  to  function 
effectively  in  meeting  future  needs.  These  needs  embrace  the 
establishment  of  adequate  instrumentalities  for  furthering  the 
productive  process  and  such  adjustments  between  private  rights 
and  public  interest  as  reflect  the  dominant  social,  political,  and 
economic  ideals  of  the  community. 

§J.    The  Historic  Approach  and  the  Railroad  Problem 

These  considerations  are  directly  applicable  to  the  railroad 
problem  in  the  United  States.  The  growth  of  the  railroad 
industry  was  stimulated  by  urgent  social  and  industrial  needs. 
The  manner  of  its  growth  was  determined  by  the  pressure  of 
events  and  the  temper  of  our  national  ideals.  Both  the  objective 
facts  underl3ring  railroad  development  and  the  standards  of 
general  welfare  determining  the  public  status  of  the  industry 
have  been  subject  to  constant,  diough  gradual,  transformation. 
The  meaning  and  significance  of  current  railroad  practices 
and  present-day  railroad  problems  find  their  source  in  early 
conditions  and  past  events.  The  historical  modifications  of 
r^fulatory  purpose  and  machinery,  through  the  prolific  accu- 
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mutation  of  legislative  enactment,  administrative  order,  and 
judicial  decision,  are  grounded  in  changing  social  and  political 
ideals  and  expanding  commercial  and  industrial  needs.  Neither 
the  shortcomings  nor  the  achievements  of  the  railroad  industry 
can  be  adequately  interpreted  without  the  recognition  of  this 
constantly  changing  background.^ 

As  a  basis,  therefore,  for  a  proper  understanding  of  the  war 
problems  of  the  railroads  and  of  the  character  of  their  solution, 
and  as  a  foundation  for  a  satisfactory  analysis  of  the  ideal  and 
actual  readjustment  of  the  status  of  railroad  transportation 
in  the  United  States  following  the  war,  it  is  necessary  to  de- 
scribe the  conditions  of  American  railroad  transportation  at  the 
outbreak  of  hostilities  in  Europe.  Consequently,  our  descrip- 
tion and  interpretation  of  the  problems,  events,  policies,  and 
methods  which  constitute  the  war  administration  of  the  rail- 
roads will  begin  with  a  recital  of  the  status  of  American  rail- 
roads in  1914.  This  will  involve  a  consideration  of  the  extent 
and  character  of  physical  plant  and  equipment,  of  service  and 
operation,  and  of  the  principles  and  machinery  of  regulation 
through  which  the  private  rights  of  the  carriers  and  the  public 
interests  of  the  community  were  harmonized  and  adjusted. 

'  One  of  our  most  dbtinguished  American  economists,  writing  of  the 
speculative  character  of  the  beginoiogs  of  railroad  enterprise,  and  of 
the  financial  abuses  that  accompanied  railroad  building  and  operation 
during  the  early  days,  emphasises  very  strikingly  the  complex  of  cir- 
cumstances which  inevitaWy  molded  the  results:  "Historically,  the 
course  of  development  seems  to  have  been  controlled  by  a  fated  destiny. 
Given  the  impossibility  of  public  ownership  and  management  (and  for 
the  earlier  stages  of  railwajr  development  in  this  country  pubKc  opera- 
tion was  out  of  the  question) ;  given  the  eager  desire  of  Uie  com- 
munity for  ways  of  transportation  and  its  willingness  to  encourage 
their  construction  in  every  way;  given  the  looseness  of  corporation 
laws,  the  universal^  speculative  temper,  the  laxness  of  business  stand- 
ards ;  given  the  periodic  fluctuations  in  industry,  the  economic  peculiari- 
ties of  railways,  the  opportunities  for  large-scale  returns — and  the 
harvest  was  prepared  for  the  daring  and  able  operator.  Perhaps  all 
the  advantages  of  rapid  construction,  wide  permeation  of  the  land 
with  railway  facilities,  from  competition  and  consolidation  and  vigor- 
ous management,  could  have  been  gotten  in  some  other  way;  but  a 
train  of  deep-seated  causes  seems  to  have  decreed  that  thr^  should 
come  in  just  this  way  and  with  just  these  checkered  results.  F.  W. 
Taussig,  Principles  of  Economics,  Vol  2,  pp.  393-394* 
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And  since  conditions  in  1914  were  themselves  the  outgrowth 
of  a  great  complexity  of  influences  extending  over  a  period 
of  almost  a  century,  it  will  be  necessary  to  trace  briefly  the  out- 
standing characteristics  of  American  railway  development  up 
to  the  year  1914.  Such  an  historical  resume  will  disclose  the 
notable  achievements  and  the  fundamental  shortcomings  which 
have  developed  in  the  establishment  of  transportation  service 
in  the  United  States. 

American  raih-oad  transportation  may  be  said  to  date  from 
1830.  At  that  time  there  were  but  23  miles  of  line  in  this 
country.  Turnpikes  and  canals  were  superseded  by  the  rail- 
road as  the  primary  channel  of  trade  and  commerce  only  when 
fhe  practicability  of  applying  steam  to  transportation,  through 
the  successful  use  of  the  locomotive,  wzs  definitely  established. 
The  substitution  of  mechanical  for  muscular  power  in  the  car- 
riage of  persons  and  the  movement  of  goods  then  became  a 
reality.  This  transformation  had  its  beginning  in  the  United 
States  with  the  building  of  the  Baltimore  and  Ohio  Railroad. 
On  the  fourth  of  July,  1828,"  writes  President  Hadley, 
Charles  Carroll,  last  surviving  signer  of  the  Declaration  of 
Independence,  laid  the  first  rail  of  the  Baltimore  and  Ohio  Rail- 
road. One  man's  life  formed  the  connecting  link  between  the 
political  revolution  of  the  last  century  and  the  industrial  revo- 
lution of  the  present.'*  *  The  b^nnings  were  small.  At  one 
time  the  Charleston  and  Hamburg  Railroad  of  South  Carolina, 
which  by  1834  was  operating  137  miles  of  line,  was  *'the  longest 
line  in  the  world  under  a  single  management."  And  in  1835 
the  mileage  of  the  Pennsylvania  Railroad,  though  but  slightly 
in  excess  of  200  miles  of  road,  constituted  about  one-quarter 
of  the  entire  American  railway  net. 

In  the  transition  to  railroad  transportation,  as  in  the  estab- 
lishment of  every  fundamental  economic  change,  much  oppo- 
sition was  encountered.  In  those  days,  as  under  more  modern 
conditions,  the  vested  interests  presented  claims  that  had  to  be 
reckoned  with.     The  intrusion  of  railroad  competition  was 

*A.  T.  Hadley,  Railroad  Transportation,  p.  i. 
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resented  by  private  investors  in  turnpikes  and  canals,  and 
vigorous  protests  were  made  by  farmers,  tavern-keepers,  dray- 
men and  others  who  felt  that  railway  progress  would  jeopardize 
their  individual  rights  and  opportunities  for  gain.  But  the 
resistance  was  relatively  feeble  and  short-lived.  The  superiority 
of  the  railroad  over  the  other  available  transportation  agencies 
was  quickly  recognized,  and  the  popular  demand  for  railway 
connections  ai:d  facilities  resulted,  after  the  first  decade  of 
railway  transportation,  in  rapid  and  enthusiastic  railroad  con- 
struction and  in  wide-spread  public  support  of  railroad  enter- 
prise. 
A  general  survey  of  American  railway  development  discloses 

four  fairly  distinct  periods:  from  1830  to  1870;  from  1870 
to  1887;  from  1887  to  1906;  and  from  1906  to  the  outbreak 
of  the  Great  War.  Each  of  these  periods  was  characterized 
by  distinctive  developments  or  advances  in  the  physical  growth 
of  railroad  plant  and  equipment,  or  in  the  character  of  railroad 
organization  and  operation,  or  in  the  adjustment  of  the  public 
status  of  the  railroad  industry. 

§^.    The  Period  of  Railroad  Freedom 

The  first  period,  from  1830  to  1870,  was  primarily  one  of 
railroad  building.  During  the  initial  two  decades  the  railroad 
was  still  in  the  stage  of  experimentation  and  its  service  was 
largely  utilized  to  supplement  water  transportation.  By  1850 
there  were  only  about  9,000  miles  of  line  in  the  United  States. 
This  railway  plant  was  localized  in  the  seaboard  states,  espe- 
cially in  New  England.  Most  of  the  important  lines  radiated 
from  the  Atlantic  seaports.  The  economic  development  of  the 
south  and  the  central  west,  together  with  the  general  pros- 
perity which  accompanied  the  discovery  of  gold  in  California, 
led  to  the  extension  of  railroad  building  into  the  interior.  By 
i860  American  railway  mileage  exceeded  30,000,  and  by  1870 
a  great  railway  net-work  of  almost  53,000  miles  had  been  con- 
structed.   This  achievement  was  the  more  noteworthy  because 
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it  was  accomplished  in  spite  of  the  depressing  influence  upon 
railway  construction  exercised  by  the  panic  of  1857  and  by 
the  Civil  War.  The  new  lines  were  situated  mainly  in  the 
middle  northwest,  east  of  the  Mississippi  and  north  of  the  Ohio, 
though  there  was  some  railway  building  in  the  south,  and 
considerable  additional  mileage  was  constructed  in  the  eastern 
states.  The  fifties  saw  the  beginnings  of  through  routes  and 
of  the  consolidation  of  connecting  lines.  The  foundations  of 
the  present  New  York  Central  and  Pennsylvania  railroad 
systems  were  laid  in  this  period.  By  1853  ^^  all-rail  line  from 
the  Atlantic  seaboard  to  Chicago  had  been  established.  The 
Civil  War  stimulated  the  development  of  transcontinental 
routes,  and  by  1869  the  first  transcontinental  line  had  been 
completed. 

During  this  period  the  railroads  were  almost  entirely  free 
from  governmental  interference.  Indeed,  the  community  mani- 
fested so  marked  an  eagerness  to  secure  railroad  transportation 
that  the  state's  attitude  toward  the  carriers  was  one  of  liberality 
and  encouragement.  The  fundamental  character  of  the  new 
industry,  and  the  intimate  public  concern  in  its  swift  growth 
throughout  the  country,  served  as  a  basis  for  generous  aid 
rather  than  as  a  reason  for  restrictive  legislation.  From  the 
early  thirties  till  the  early  seventies  railroad  construction  re- 
ceived extensive  public  assistance.  This  aid  was  granted  by  the 
state  and  local  governments  (often,  also,  by  private  individuals), 
as  well  as  by  the  Federal  Government.  The  desire  to  secure 
access  to  new  markets,  and  thereby  to  develop  the  commercial 
and  industrial  importance  of  particular  cities  and  sections  of 
the  country,  provided  the  primary  stimulus  for  state  and  local 
aid.  The  states  often  granted  such  subsidies  as  part  of  the 
policy  of  government  aid  to  works  of  internal  improvement. 
National  aid  in  railroad  construction  was  designed  to  promote 
the  settlement  of  the  country  and  to  provide  better  facilities 
for  the  handling  of  the  mails  and  the  movement  of  troops. 
State  and  local  aid  took  many  forms.  Railroad  stocks  and 
bonds  were  frequently  purchased  with  public  funds;  but  the 
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hope  or  expectation  that  the  investments  would  prove  profit- 
able was  seldom  realized.  In  some  instances  interest  and  divi- 
dends on  railroad  bonds  and  stocks  were  publicly  guaranteed. 
There  were  also  direct  grants  of  public  funds,  either  in  cash 
or  in  state  securities.  While  these  grants  were  generally 
intended  as  mere  loans,  the  advances  often  turned  out  to  be 
naked  gifts.  The  states  also  donated  to  the  railroads  large 
tracts  of  public  lands  which  they  had  received  from  the  national 
government.  Railroad  enterprise  was  promoted  by  the  Federal 
Government  itself  through  grants  of  public  lands  and  loans  of 
public  funds.  The  indirect  land  grants,  through  the  states, 
were  first  made  as  early  as  1850.  The  first  direct  federal  land 
grant  was  made  in  1862,  to  assist  in  the  construction  of  a  line 
connecting  the  Missouri  River  and  the  Pacific.  In  the  following 
decade,  Congress  enacted  numerous  statutes  parceling  out 
large  portions  of  the  public  domain  for  railway  purposes.  Of 
these  federal  land  grants,  as  well  as  of  the  loans  of  funds  in 
the  form  of  United  States  bonds,  the  transcontinental  roads 
were  the  chief  beneficiaries.  It  is  practically  impossible  to 
state  with  exactness  the  extent  of  public  aid  to  railroad  con- 
struction in  the  United  States,  but  the  most  careful  and  reliable 
estimates  indicate  that  the  subventions  of  this  period  reached  an 
unsuspected  magnitude.  The  direct  land  grants  of  the  Federal 
Government  alone,  between  1862  and  1871,  reached  a  total  of 
about  26,000,000  acres,  or  some  40,000  square  miles.  The  aggre- 
gate amount  of  all  die  land  grants,  between  1850  and  1871,  has 
been  estimated  at  155,000,000  acres,  or  some  242,000  square 
miles.'    In  addition,  the  total  of  loans  and  gifts  of  public  funds 

'  "It  thus  appears  that  a  gift  of  territory  greater  by  about  one-fifth 
than  the  entire  area  either  of  the  German  Empire  or  France,  almost 
equal  in  size  to  the  state  of  Texas  or  four  times  the  New  England 
states,  has,  at  one  time  or  another,  been  made  in  aid  of  railroad  con- 
struction. The  Federal  grants  equal  about  two-thirds  of  the  area  of 
the  New  England  states,  or,  in  other  words,  are  about  five  times  the 
size  of  the  state  of  Massachusetts.  A  large  proportion  of  the  area  of 
the  new  commonwealths  was  offered  as  a  bonus  to  railroads.  Seven 
western  states — including,  for  example,  Minnesota,  Iowa,  and  Wiscon- 
sin— gave  away  from  a  fifth  to  a  quarter  of  their  birthrights.  Nebraska 
donated  one-seventh,  and  California  one-eighth.    The  Lone  Star  state 
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made  by  the  federal,  state,  and  local  governments  has  been 
estimated  at  approximately  $700,000,000. 

•This  public  aid,  while  too  lavish  in  some  instances,  was  doubt- 
less necessary  to  stimulate  the  bold  initiative  of  the  early  rail- 
road builders  and  to  make  available  the  great  advantages  of 
rapid  construction  and  "the  wide  permeation  of  the  land  with 
railway  facilities."  But  it  helped,  also,  to  accentuate  the  specu- 
lative character  of  American  railroad  development.  In  four 
decades  a  railway  net  of  some  53,000  miles  was  constructed. 
Moreover,  through  the  land  grants  and  loans  of  this  period, 
foundations  were  laid  for  much  of  the  subsequent  railroad 
construction.  Transportation  systems  were  dius  created  far  in 
advance  of  the  needs  of  the  country.  Railroad-building  pre- 
ceded, rather  than  followed,  the  movement  of  population  and 
the  growth  of  traffic.  As  a  result,  not  only  did  destructive  rate 
wars  naturally  ensue,  but  an  equally  harmful  speculative  temper 
was  developed  in  the  construction  and  financing  of  railway 
undertakings.  Promoters  of  railroad  enterprises  frequently 
sought  public  aid  because  it  could  serve  as  a  basis  of  profitable 
speculation.  The  provision  of  transportation  service  was  re- 
garded as  an  incidental.  Financial  adventurers  were  attracted 
to  railroad  building,  railroad  capital  (generally  raised  through 
the  sale  of  bonds  and  not  through  stock  subscriptions)  was 
extravagantly  and  often  fraudulently  spent,  and  a  spirit  of 
irresponsibility  in  the  use  of  both  public  and  private  funds  was 
encouraged. 

But  public  aid  was  only  a  contributory  or  accentuating  cause 
of  the  speculative  abuses  of  the  period.  The  complete  absence 
of  government  regulation,  in  an  industry  essentially  public  in 
diaracter,  allowed  the  prosecution  of  private  self-interest  to 
run  wild.  The  frequeijt  utilization  of  the  "construction  com- 
pany device,"  whereby  unscrupulous  insiders  derived  large  per- 

discovered  in  1862  that  in  her  youthful  ardor  she  had  given  away  some 
8,000,000  acres  more  than  she  possessed.  Shall  it  ever  be  said,  in  the 
face  of  such  evidence,  that  these  common  carriers  are  private  concerns, 
to  be  administered  solely  in  the  interest  of  holders  of  their  securities?" 
W.  Z.  Ripley,  Railroads:  Rates  and  Regulation,  pp.  36-37. 
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sonal  gains  at  the  expense  of  the  railroad  corporations  on 
wh6se  behalf  they  were  presumably  acting  in  a  fiduciary 
capacity,  was  a  practice  essentially  independent  of  the  policy 
of  government  aid.  In  like  manner,  the  financial  manipulations 
subsequent  to  the  construction  period  (involving,  in  some  in- 
stances, actual  fraud  and  corruption),  of  which  the  spectacular 
operations  of  Daniel  Drew,  Jim  Fiske,  and  Jay  Gould  in  the 
early  vicissitudes  of  the  Erie  Railroad  are  classic  examples, 
were  symptomatic  of  a  more  deep-rooted  malady.  The  indi- 
vidualistic temper  of  the  times,  the  looseness  of  business  stand- 
ards, the  ease  with  which  railroad  charters  were  secured  and 
the  willingness  with  which  public  privileges  were  distributed, 
the  lack  of  publicity,  the  relative  immaturity  of  the  industry, 
and  the  mistaken  policy  of  reliance  upon  railroad  competition 
for  the  safeguarding  of  public  interests,  all  helped  to  prepare 
"the  harvest  ...  for  the  daring  and  able  operator." 

§5.     The  Beginnings  of  Public  Control 

In  the  second  period,  between  1870  and  1887,  the  physical 
growth  of  the  railway  net  proceeded  at  a  more  rapid  rate  than 
in  the  early  decades.  Between  1870  and  1880  more  than 
40,000  miles  of  line  were  added.  Much  of  this  new  mileage 
was  constructed  in  anticipation  of  future  needs,  and  the  specu- 
lative practices  of  the  earlier  years  were  further  developed. 
The  increase  was  about  two  and  a  half  times  as  great  as  the 
growth  of  population.  The  intense  activity  in  railroad  building 
of  the  late  sixties  continued  till  1873,  and  contributed  directly 
to  the  severe  financial  panic  of  that  year.  In  the  year  1872, 
immediately  preceding  the  depression,  almost  7,400  miles  of 
line  were  constructed.  Then  followed  a  lull  in  railroad  con- 
struction which  lasted  till  the  return  of  more  prosperous  con- 
ditions in  1878.  The  resumption  of  activity  in  that  year  was 
the  beginning  of  an  unprecedented  period  of  railroad  building. 
Between  1880  and  1890  more  than  70,000  miles  of  line  were 
built — ^an  unparalleled  achievement  in  this  country  or  else- 
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where.  As  compared  with  an  average  annual  construction  of 
something  over  two  thousand  miles  prior  to  1880,  the  new 
mileage  exceeded  6,700  miles  in  1881,  9,800  miles  in  1882, 
11,500  miles  in  1883,  and  reached  the  extraordinary  figure  of 
almost  13,000  miles  in  1887.  During  the  seventies  the  new 
mileage  was  constructed  largely  in  the  states  of  the  upper 
Mississippi  valley;  during  the  succeeding  years  it  contributed 
in  large  measure  to  the  development  of  the  southwest  and  the 
far  western  states.  Besides  the  extension  of  plant,  this  period 
was  marked  by  a  rapid  growth  of  the  export  trade,  a  decided 
decline  in  transportation  charges  which  made  this  growth  pos- 
sible, an  outbreak  of  railroad  rate  wars  which  led  to  these 
reductions  in  rates,  a  general  prevalence  of  discriminatory  prac- 
tices, a  wide-spread  resort  to  pooling  arrangements  as  a  means 
of  checking  the  evils  of  fierce  unregulated  competition,  and  an 
intense  speculative  activity  in  competitive  railroad  building 
"under  the  guise  of  affording  satisfaction  to  the  popular  outcry 
for  competition  as  a  means  of  reducii^  rates." 

But  from  the  standpoint  of  our  present  purpose,  the  distinc- 
tive characteristics  of  this  period  are  found  primarily  in  the 
beginnings  of  railroad  regulation.  The  policy  of  public  aid  was 
largely  relinquished,  and  a  vigorous  antagonism  against  the 
railroads  was  swiftly  developed.  The  public  mind  came  to 
realize  that  the  presence  of  extensive  railroad  systems  does  not 
necessarily  constitute  an  unalloyed  blessing.  It  was  recog- 
nized that  extraordinary  powers  were  vested  in  those  in  con- 
trol of  railroad  transportation,  and  that  these  powers  could  be 
exercised,  as  in  many  cases  they  were  exercised,  as  mere 
sources  of  private  gain,  and  in  distinct  contravention  of  the 
public  good.  This  public  hostility  was  nourished  by  industrial 
fluctuation  resulting  from  destructive  rate  wars,  by  the  unjust 
distribution  of  preferential  railroad  advantages,  in  rates  and 
service,  to  favored  shippers  and  strategic  localities,  by  scanda- 
lous financial  manipulation  in  the  construction  and  management 
of  many  of  the  railroad  properties.  Numerous  attacks  were 
launched  against  the  roads  because  of  excessive  railway  charges, 
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and  unmeasured  fulminations,  though  essentially  just,  were 
directed  against  private  monopoly  control  in  an  industry  as 
fundamental  as  railroad  transportation.  The  railroad  owners, 
largely  eastern  and  European  capitalists,  ceased  to  be  r^;arded 
as  public  benefactors,  and  became  the  targets  of  violent  denun- 
dation.  The  public  approval  of  liberal  aid  which  had  marked 
the  earlier  period  was  transformed  into  an  insistent  demand  for 
public  regulation. 

The  impulse  toward  railroad  control  came  from  the  middle 
west.  The  railway  abuses  of  the  late  sixties  and  the  early 
seventies  were  felt  most  keenly  in  that  section  of  the  country, 
and  the  agitation  for  public  regulation  was  largely  supported 
by  concerted  efforts  in  the  states  of  Illinois,  Wisconsin,  Minne- 
sota, Iowa,  and  Missouri.  The  farmers  in  these  states  regarded 
the  prevailing  high  tariffs  at  non-ccmipetitive  points  as  unduly 
oppressive,  die  burden  being  the  heavier  because  of  the  decline 
in  prices  of  agricultural  commodities;  and  they  demanded  the 
establishment  of  lower  rates  for  the  transportation  of  their 
products  to  the  seaboard.  The  comparative  sparsity  of  the 
population,  the  relatively  great  length  of  the  hauls,  and  the 
intense  rivalry  for  traffic  which  resulted  from  the  over-supply 
of  railroad  facilities,  had  led  the  carriers  to  an  untrammeled 
reliance  upon  the  principle  of  charging  what  the  traffic  would 
bear ;  and  the  practice  of  local  discrimination,  and  the  general 
disr^^d  of  the  element  of  distance  in  rate  adjustments,  were 
the  natural  outcome.  The  agitation  for  relief  was  espoused  by 
the  farmers'  granges  of  these  midwestem  states,  as  a  result 
of  which  the  demand  for  railroad  regulation  came  to  be  known 
as  the  Granger  Movement,  and  the  statutory  enactments  to 
which  it  gave  rise,  between  1871  and  1875,  as  the  Granger 
Legislation.  This  legislation  dealt  almost  exclusively  with  the 
problem  of  rates.  Unreasonable  rates  and  unjust  discrimina- 
tory practices  were  prohibited  by  statute;  schedules  of  maxi- 
mum rates  to  be  observed  by  the  railroads  were  prescribed  by 
legislative  enactment;  and  state  commissions  were  organized 
for  the  enforcement  of  the  statutory  provisions.    These  com- 
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missions,  being  clothed  with  powers  of  rate  control,  exercised 
authority  much  broader  in  scope  than  that  possessed  by  the 
commissions  that  had  been  established  in  a  number  of  the 
eastern  states  for  some  decades.  The  powers  of  the  earlier  com- 
missions had  been  generally  limited  to  inspection  of  physical 
plant,  collection  of  railway  statistics,  and  investigation  of 
alleged  violations  of  charter  authority  or  l^islative  provisions. 
While  the  Granger  Legislation  differed  in  detail  in  the  various 
states,  and  while  much  reliance  was  placed  upon  direct  statu- 
tory prescription,  so  that  the  jurisdiction  and  powers  of  these 
older  commissions  were  not  nearly  as  extensive  as  those  of  the 
modem  railroad  commissions  of  the  mandatory  type,  the  general 
tendency  was  to  center  authority  in  the  newly  created  adminis- 
trative agencies. 

The  complete  reversal  of  governmental  policy  which  was 
ushered  in  by  the  substitution  of  government  control  of  railway 
enterprise  for  public  assistance  in  railway  development,  was 
attacked  by  the  railroads  on  many  grounds.  By  an  appeal  to 
constitutional  limitations,  the  l^;al  right  of  the  state  to  regulate 
railroad  rates  was  denied ;  violations  of  contractual  provisions  of 
the  corporate  charters,  through  such  attempted  r^ulation,  was 
charged ;  the  statutory  enactments  and  administrative  orders  as 
to  rates  were  declared  to  be  subjiect  to  judicial  review  because 
of  their  confiscatory  character.  But  in  a  notable  series  of  deci- 
sions, now  known  as  the  granger  cases,  the  Supreme  Court  of 
the  United  States  upheld  the  legal  validity  of  the  new  legislation 
at  every  point.  The  right  of  the  state  to  regulate  railway  rates 
was  declared  to  be  based  upon  the  public  character  of  the  rail- 
way business — ^railroad  enterprise  constituting  an  undertaking 
"affected  with  a  public  interest";  the  violation  of  charter 
authority  was  denied  on  the  ground  that  grants  of  immunity 
cannot  be  claimed  unless  definitely  and  specifically  conferred, 
and  that  the  power  to  fix  rates  and  charges  vested  in  the  rail- 
roads did  not  necessarily  involve  a  renunciation  by  the  state 
of  its  superior  right  of  regulation ;  the  right  of  judicial  review 
(though  later  recognized)  was  likewise  categorically  denied,  on 
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the  ground  that  the  determination  of  the  reasonableness  of 
rates,  once  the  right  to  regulate  exists,  is  a  legislative  and  not 
a  judicial  function.* 

These  beginnings  in  railroad  regulation,  in  spite  of  the  re- 
laxation which  accompanied  the  period  of  depression  between 
1873  and  1878  in  some  of  the  states,  were  the  foundation  of 
the  extensive  system  of  public  control  which  subsequently 
became  nation-wide  and  enlisted  the  authority  of  the  federal 
government  as  well  as  that  of  practically  all  the  states.    In  1879 
the  Hepburn  Committee  of  the  New  York  legislature  published 
the  report  of  its  investigation  of  railroad  conditions,  and  its 
findings  served  as  a  basis  for  increased  activity  among  the 
eastern  states.    The  report  of  the  Windom  Committee  of  the 
United  States  Senate,  submitted  in  1874,  was  the  first  im- 
portant step  looking  to  the  establishment  of  federal  regulation. 
While  this  federal  investigation  was  stimulated  primarily  by 
the  outcry  against  excessive  railway  rates  which  had  been 
largely  instrumental  in  arousing  the  granger  agitation,  and 
while  the  conclusions  of  the  Windom  Committee  assumed  that 
the  permanent  elimination  of  railway  abuses  necessitated  the 
encouragement  of  competition,  through  the  development  of 
waterways  and  the  construction  of  parallel  lines  between  the 
middle  west  and  the  eastern  seaboard — assumptions  and  recom- 
mendations  later   recognized   as   out   of  harmony  with   the 
economic  character  of  the  railroad  industry — ^this  preliminary 
inquiry  proved  both  useful  and  necessary  for  the  initiation  of 
federal  regulation.    The  investigation  and  report  of  the  Cullom 
Committee  followed,  in  1886,  resulting  in  the  passage  of  the 
Act  to  Regulate  Commerce  and  the  establishment  of  the  Inter- 
state Commerce  Commission. 

*Miinn  V.  Illinois,  94  U.  S.  113;  Peik  v.  C.  &  N.  W.  Ry.  Co.,  94 
U.  S.  164;  Ruggles  v.  Illinois,  108  U.  S.  526. 
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§^.    The  Emergence  of  Federal  Regulation 

The  importance  of  the  remaining  two  periods,  from  1887 
to  1906  and  from  1906  to  19 14,  is  to  be  found  chiefly  in  the 
development  of  the  principles  and  machinery  of  federal  regu- 
lation which  constituted  the  background  of  the  railroad  prob- 
lem at  the  outbreak  of  the  Great  War.  The  facts  as  to  ma- 
terial development  may  be  stated  briefly.  The  physical  plant 
continued  to  grow,  but  at  a  much  slower  rate  than  in  the  pre- 
ceding decades.  During  the  nineties  somewhat  less  than  40,000 
miles  were  added  to  the  railway  net.  In  the  years  of  depres- 
sion following  the  panic  of  1893  the  average  annual  amount 
of  new  construction  was  less  than  2,000  miles  as  compared 
with  about  5,000  miles  at  the  beginning  of  the  decade.  With 
the  resumption  of  prosperity,  the  new  mileage  averaged  be- 
tween 4,000  and  5,000  miles  annually  from  1900  to  1914.  This 
increase  in  mileage,  as  we  have  noted  in  the  preceding  chapter, 
fell  far  short  of  the  growth  in  traffic.  Between  1895  and  1905, 
for  example,  ton  mileage  increased  1 18  per  cent,  and  passenger 
mileage  increased  95  per  cent. ;  during  the  same  period,  how- 
ever, the  increase  in  railway  mileage  was  only  21  per  cent. 
Between  1906  and  1916  the  increase  was  60  per  cent,  in  ton 
mileage  and  35  per  cent,  in  passenger  mileage,  but  the  addition 
to  the  number  of  miles  of  line  was  only  16  per  cent.  In  part, 
this  retardation  in  physical  growth  of  railway  plant  was  due  to 
impaired  railroad  credit  and  to  the  increase  of  profitable  op- 
portunities for  industrial  investment;  in  some  measure,  how- 
ever, it  may  be  accounted  for  by  the  relative  adequacy  of  the 
main  transportation  lines.  The  paramount  need  during  more 
recent  years  has  been  for  intensive  development  of  the  railway 
service.  And  this  development  has  in  fact  proceeded  at  a 
more  rapid  rate  than  the  growth  of  railway  mileage.  From 
1890  to  1907,  for  example,  while  single  track  railway  mileage 
increased  but  40  per  cent.,  the  increase  was  130  per  cent,  in 
second  track,  157  per  cent,  in  third  track,  147  per  cent,  in 
fourth  track,  and  130  per  cent,  in  the  mileage  of  yard  tracks 
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and  sidings.  Growth  of  trackage  constitutes  but  one  element 
in  the  intensive  development  of  the  service,  but  it  is  a  very 
important  one. 

From  the  standpoint  of  regulation,  the  years  between  1887 
and  1906,  the  third  period  in  American  railway  development, 
marked  the  first  efforts  of  the  Federal  Government  to  mold 
the  activities  of  the  carriers  in  the  direction  of  public  interest. 
Sole  reliance  upon  state  regulation  was  recognized  as  inade- 
quate. The  rapid  extension  of  transportation  facilities 
throughout  the  country  and  the  swift  increase  of  interstate 
traffic  disclosed  the  necessity  of  centralized  railroad  control 
on  a  national  basis.  The  old  charges  of  extortion,  because  of 
high  freight  rates,  had  largely  disappeared  by  the  late  eighties ; 
but  railroad  discrimination  had  become  an  evil  of  menacing 
proportions.  The  widely  prevalent  resort  to  personal  discrimi- 
nation, as  revealed  especially  in  the  spectacular  practices  of 
which  the  Standard  Oil  Company  was  the  chief  beneficiaiy, 
focused  public  attention  upon  the  abuses  of  unregulated  rail- 
road operation  with  dramatic  effect.  The  CuUom  Committee 
of  the  United  States  Senate,  in  its  report  of  1886,  declared 
that  "the  paramount  evil  chargeable  against  the  operation  of 
the  transportation  systems  of  the  United  States,  as  now  con- 
ducted, is  unjust  discrimination  between  persons,  places,  com- 
modities, or  particular  descriptions  of  traffic."  ^  And  the  grow- 
ing conviction  that  the  states  were  incapable  of  meeting  the 
situation  was  accentuated  by  the  decision  of  the  Supreme  Court 
in  the  Wabash  Case,*  which  enunciated  the  principle,  for  which 
binding  precedent  was  cited,  that  state  regulation  of  railroads 
must  be  confined  to  intrastate  traffic,  and  that  even  in  the  ab- 
sence of  federal  action,  no  authority  was  vested  in  the  states 
to  regulate  such  portions  of  interstate  hauls  as  might  lie  within 
their  borders.  The  major  portion  of  railway  traffic  was  thus 
free  from  control,  and  the  necessity  of  national  legislation 
became  urgent.    As  a  result  of  all  these  influences,  the  inter- 

'49th  Congress,  ist  Session,  Senate  Report  46. 
•W.  St.  L.  &  P.  Ry.  Co.  V.  Illinois,  118  U.  S.  557. 
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state  commerce  act,  which  has  remained  the  basis  and  prin- 
cipal framework  of  our  system  of  federal  railroad  regulation, 
was  placed  upon  the  statute  books. 

The  legislation  of  1887  created  the  Interstate  G)mmerce 
Commission  and  ostensibly  clothed  the  commission  with  power 
to  establish  reasonable  rates  and  to  prevent  discriminatory 
practices.  The  primary  purpose  of  the  act,  and  of  the  ex- 
tensive machinery  set  up  for  its  enforcement,  was  to  curb  rate 
discrimination  and  to  check  high  tariffs.  The  numerous  other 
provisions  incorporated  in  the  enactment  were  subsidiary  to 
the  achievement  of  this  main  end  Thus,  the  anti-pooling  sec- 
tion of  the  law  was  doubtless  made  part  of  the  legislation  in 
order  to  prevent  the  more  effectively,  by  this  indirect  means, 
the  levy  of  excessive  charges.  In  like  manner,  the  provisions 
enjoining  upon  the  carriers  full  and  uniform  publicity  in  the 
establishment  and  change  of  rates,  and  vesting  in  the  com- 
mission large  powers  of  investigation  with  reference  to  the 
operation  and  management  of  the  railroads,  were  calculated 
to  strengthen  the  authority  of  the  Government  in  its  efforts  to 
remove  discrimination  and  extortion.  The  regulation  of  ac- 
counting practices  was  likewise  intended  to  facilitate  the  dis- 
covery and  elimination  of  excessive  returns  and  preferential 
adjustments,  by  providing  for  the  commission  the  necessary 
information  for  effective  enforcement  of  the  public  policy  in- 
corporated in  the  Act  to  Regulate  Commerce 

While  much  was  accomplished,  between  1887  and  1906, 
through  the  instrumentality  of  this  legislation,  the  Interstate 
Commerce  Commission  encountered  many  difficulties.  Some 
of  them,  of  a  relatively  minor  character,  were  met  by  speedy 
amendment  or  supplementary  legislation.  Thus,  by  an  amend- 
ment passed  in  1889,  three  days' notice  was  required  for  reduc- 
tions in  rates,  in  order  to  render  more  difficult  the  promulga- 
tion of  so-called  ''midnight  tariffs/'  used  by  the  railroads  as 
a  means  of  granting  special  advantages  to  favored  shippers, 
in  addittcm  to  the  ten  days'  public  notice  of  advances  stipulated 
in  the  original  act.    The  inability  of  the  commission  to  secure 
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essential  testimony  in  important  investigations  led  to  the  enact- 
ment of  the  Compulsory  Testimony  Act  in  1893.  The  highly 
burdensome  delays  which,  from  the  beginning,  accompanied 
the  enforcement  of  the  commission's  orders  in  the  courts  led 
to  the  adoption  of  the  Expediting  Act  in  1903.  The  Elkins 
Act  of  1903,  which  was  largely  urged  as  an  anti-trust  measure, 
in  order  to  remove  the  artificial  stimulus  to  industrial  monopoly 
provided  by  preferential  advantages  in  railroad  rates  and  serv- 
ice, and  which  received  the  approbation  and  support  of  the 
carriers  as  a  means  of  bolstering  up  their  decreasing  revenues, 
substantially  strengthened  the  law  against  discrimination  and 
thereby  increased  the  effectiveness  of  the  commission.  As  a 
result  of  the  Elkins  amendments  the  railroad  corpofations  as 
well  as  their  officers  and  agents  were  made  liable  for  the  grant- 
ing of  discriminatory  privileges;  the  shippers  as  well  as  the 
carriers  were  made  subject  to  the  penalties  provided  for  the 
violation  of  the  provisions  against  discrimination ;  the  published 
tari£Fs  were  declared  to  be  the  sole  standard  of  lawful  rate^, 
and  every  departure  from  them  was  to  be  regarded  as  con- 
clusive proof  of  discrimination. 

But  during  the  same  period  the  Interstate  Commerce  Com- 
mission, through  adverse  judicial  interpretation  of  the  statute, 
was  shorn  of  its  most  essential  powers  for  effective  adminis- 
trative regulation  of  railway  rates.  For  a  period  of  ten  years 
the  commission  had  prescribed  maximtun  reasonable  rates  in 
lieu  of  those  which,  upon  investigation,  had  been  found  to  be 
unjust  or  unlawful.  The  commission  had  assumed  this  author- 
ity on  the  basis  of  the  statutory  declaration  that  all  rates  must 
be  just  and  reasonable,  coupled  with  the  power  vested  in  it 
to  execute  and  enforce  the  provisions  of  the  statute.  In  the 
Maximum  Freight  Rate  Decision,  however,  rendered  in  1897, 
the  Supreme  -Court  of  the  United  States  decided  "that  the 
power  to  prescribe  rates  or  fix  any  tariff  for  the  future  is  not 
among  the  powers  granted  to  the  commission."  ^  The  rate- 
making  power  of  the  commission  was  thus  effectively  de- 

'  I.  C.  C.  V.  C,  N.  O.  &  T.  P.  Ry.  Co.,  167  U.  S.  479- 
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stroyed.  The  very  foundation  of  the  system  of  administrative 
railroad  control  sought  to  be  established  through  the  creation 
of  the  Interstate  Commerce  Commission  was  thereby  uprooted ; 
for  jn  the  absence  of  governmental  authority  to  prescribe  rea- 
sonable rates  for  the  future,  the  shipper  is  without  effective 
remedy  against  excessive  charges  and  the  public  is  without 
adequate  protection  against  the  abuse  of  monopoly  power. 
The  object  of  sound  rate  regulation  is  to  establish  a  proper 
adjustment,  as  to  compensation  for  service,  between  the  car- 
riers and  the  public,  and  not  merely  to  rely  upon  private  redress 
for  each  specific  injury  suffered  by  the  individual  shipper ;  this 
end  was  rendered  impossible  of  attainment  under  the  court's 
interpretation  of  the  commission's  rate-making  authority. 

But  the  power  of  the  commission  was  still  further  nullified 
by  judicial  interpretation.  The  long-and-short-haul  clause  of 
the  act  of  1887  was  directed  against  a  special  form  of  local 
discrimination.  It  aimed  to  prevent  higher  charges  in  the 
transportation  of  passengers  or  goods  ''under  substantially 
similar  circumstances  and  conditions,  for  a.  shorter  than  for  a 
longer  distance  over  the  same  line,  in  the  same  direction,  the 
shorter  being  included  within  the  longer  distance."  The  com- 
mission's interpretation  of  this  provision  had  justified  a  de- 
parture from  the  long-and-short-haul  principle  only  when 
water  competition,  or  railroad  competition  not  subject  to  the 
jurisdiction  of  the  Act  to  Regulate  Commerce,  was  present  at 
the  more  distant  point.  Until  1897,  this  construction  rendered 
the  efforts  of  the  commission  to  reduce  the  numerous  malad- 
justments of  this  character  that  had  grown  up  in  the  rate 
structure  reasonably  effective ;  in  that  year,  however,  the  Su- 
preme Court,  by  holding,  in  the  Alabama  Midland  Case,  that 
the  mere  existence  of  railroad  competition  at  the  more  distant 
point  constituted  such  a  dissimilarity  of  circumstances  and  con- 
ditions as  to  justify  a  departure  from  the  long-and-short-haul 
principle,  virtually  destroyed  the  power  of  the  Interstate  Com- 
merce Commission  to  keep  vathin  due  restraint  this  objec- 
tionable form  of  local  discrimination.    Thereafter  the  carriers 


I 

J 


46        THE  AMERICAN  RAILROAD  PROBLEM 

were  f  reei  without  the  consent  of  the  coomiission  and  without 
reggrd  to  the  demands  of  public  welfare,  to  impose  such  dis- 
criminatory charges  wherever  their  own  financial  interests 
would  be  furthered  by  such  action.  The  combined  effect  of 
the  denial  by  the  courts  of  the  commission's  rate-making  power 
and  their  nullification  of  the  long-and-short-haul  clause  was  to 
cripple  the  commission  very  seriously  in  its  efforts  to  enforce, 
by  specific  order,  the  public  policy  incorporated  in  the  Act  to 
R^fubte  Commerce.  In  the  words  of  tiie  dissenting  opinion 
of  Justice  Harlan  in  the  Alabama  Midland  Case : 

"Taken  in  connection  with  other  decisions  defining  the  pow- 
ers of  the  Interstate  Commerce  Commission,  the  present  de- 
cision, it  seems  to  me,  goes  far  to  make  that  commission  a 
useless  body  for  all  practical  purposes^  and  to  defeat  many  of 
the^  important  objects  designed  to  be  accomplished  by  the 
various  enactments  of  Congress  relating  to  mterstate  com- 
merce. The  commission  was  established  to  protect  the  public 
against  the  improper  practices  of  transportation  companies 
enga^d  in  commerce  among  the  several  states.  It  has  been 
left.  It  is  true,  with  power  to  make  reports  and  to  issue  pro- 
tests. But  it  has  been  shorn,  by  judicial  interpretation,  of 
authority  to  do  anything  of  an  effective  character."  • 

§5.    The  Dominance  of  the  Interstate  Commerce  Commission 

The  year  1906  is  taken  as  the  beginning  of  the  concluding 
period  in  American  railway  development  prior  to  the  war,  be- 
cause through  the  Hepburn  amendments  of  that  year,  and 
through  the  Mann-Elkins  Act  of  1910,  the  authority  of  the 
Interstate  Commerce  Commission  was  so  rehabilitated  and 
extended  as  to  render  the  commission  for  the  first  time,  in 
spite  of  a  number  of  important  deficiencies  which  we  shall  note 
later,  an  administrative  agency  reasonably  capable  of  regulat- 
ing the  activities  of  the  carriers  for  the  protection  of  the  public 
welfare. 

The  most  significant  feature  of  the  Hepburn  Act  was  the 
restoration  of  the  rate-making  powers  of  the  commissicxi.    Au- 
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tfaority  to  prescribe  maximum  rates  for  the  future,  in  lieu  of 
those  found  to  be  unjust  or  unreasonable,  was  expressly  dele- 
gated to  the  comixiission,  so  that  its  control  over  railway 
charges  was  no  longer  purely  nominal,  or  limited  to  the  right 
of  declaring  post  rates  excessive  or  discriminatory.  This  rate- 
making  power  was  further  augmented  by  the  Mann-EIkins 
Act.  The  commission  was  authorized  to  suspend  rate  ad- 
vances pending  their  investigation  as  to  reasonableness.  The 
1910  legislation  also  restored  the  effectiveness  of  the  long-and- 
short-haul  clause.  Through  the  elimination  of  the  phrase 
"under  substantially  similar  circumstances  and  conditions,"  the 
long^and-short-haul  principle  became  absolutely  binding  upon 
the  carriers,  unless  a  departure  from  it  was  expressly  author- 
ized by  the  commission.  Furthermore,  through  the  extension 
of  the  commission's  jurisdiction,  in  the  1906  legislation,  the 
ability  of  the  Government  to  reach  other  forms  of  discrimina- 
tion was  greatly  strengthened.  The  Act  to  Regulate  Commerce 
was  made  applicable  to  express  companies,  sleeping-car  com- 
panies, and  pipe-lines;  the  railroads  subject  to  the  act  were 
declared  to  include  switches,  spurs,  tracks,  terminal  facilities, 
freight  depots,  yards,  and  grounds;  the  transportation  service 
to  be  regulated  was  so  defined  as  to  embrace  all  instrumentali- 
ties or  facilities  of  shipment  or  carriage  irrespective  of  owner- 
ship or  contract.  By  these  means  the  commission  was  the 
better  able  to  curb  the  monopoly  powers  of  the  Standard  Oil 
Company  that  were  so  largely  dependent  upon  its  utilization 
of  pipe-lines ;  the  private-car  lines,  which  had  been  frequently 
used  for  the  purpose  of  effectuating  rebates  to  favored  ship- 
pers, came  under  the  direct  control  of  the  commission ;  the  so- 
called  "industrial  railroads,"  or  tap  lines,  which  have  served  in 
recent  years  as  agencies  of  preferential  treatment,  were 
brought  under  the  jurisdiction  of  the  commission's  authority. 
The  "commodities  clause"  of  the  Hepburn  Act,  by  the  terms 
of  which  it  was  made  unlawful  for  a  railroad  company  to  trans- 
port in  interstate  commerce  any  commodity  (other  than  timber 
or  the  manufactured  products  thereof)  of  which  it  is  the  pro- 
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ducer  or  owner,  or  in  which  it  has  any  direct  or  indirect  in- 
terest (unless  such  commodity  is  both  necessary  and  intended 
for  its  own  use  as  a  common  carrier),  was  likewise  directed 
toward  the  elimination  of  objectionable  discriminatory  prac- 
tices. And  as  a  means  of  assisting  the  conmiission  in  the  en- 
forcement of  all  these  provisions  concerning  rates  and  dis- 
crimination, the  1906  legislation  conferred  upon  the  commis- 
sion authority  to  exercise  strict  supervision  of  accounting  prac- 
tices. The  general  power  of  the  conmiission  to  prescribe  a 
uniform  system  of  railway  accounts  was  supplemented  by 
authority  to  prescribe  the  forms  of  all  accounts,  records,  and 
memoranda ;  it  was  made  unlawful  for  the  carriers  to  keep  any 
other  accounts  or  records  than  those  prescribed  or  approved 
by  the  commission;  and  the  commission  was  given  the  right 
of  access  at  all  times  to  the  accounts  and  records  of  the  car- 
riers, and  to  employ  special  examiners  for  their  inspection. 

Finally,  important  changes  with  regard  to  procedure  and  en- 
forcement were  introduced,  through  judicial  and  legislative 
action,  which  served  to  modify  the  position  of  the  Interstate 
Commerce  Commission.  It  will  be  recalled  that  in  the  granger 
cases  of  the  seventies  the  Supreme  Court  had  denied  the  exist- 
ence of  the  right  of  judicial  review ;  it  had  declared  legislative 
enactments  and  administrative  orders  with  regard  to  railroad 
rates  and  charges,  once  the  right  to  regulate  was  recognized,  to 
be  final  and  conclusive.  In  subsequent  cases,  however,  the 
doctrine  of  judicial  review  began  to  emerge,  and  by  the  end 
of  the  eighties  it  had  become  definitely  established.  "The  ques- 
tion of  the  reasonableness  of  a  rate  of  charge  for  transporta- 
tion by  a  railroad  company,"  said  the  Supreme  Court  in  1889, 
"involving,  as  it  does,  the  element  of  reasonableness,  both  as 
regards  the  company  and  as  regards  the  public,  is  eminently 
a  question  for  judicial  investigation,  requiring  due  process  of 
law  for  its  determination.  If  the  company  is  deprived  of  the 
power  of  charging  reasonable  rates  for  the  use  of  its  property, 
and  such  deprivation  takes  place  in  the  absence  of  an  investiga- 
tion by  judicial  machinery,  it  is  deprived  of  the  lawful  use  of 


AMERICAN  RAILROADS  IN  1914  49 

its  property,  and  thus,  in  substance  and  effect,  of  the  property 
itself,  without  due  process  of  law,  and  in  violation  of  the  G>n- 
stitution  of  the  United  States ;  and  in  so  far  as  it  is  thus  de- 
prived, while  other  persons  are  permitted  to  receive  reasonaUe 
profits  upon  their  invested  capital,  the  company  is  dq>rived  of 
the  equal  protection  of  the  laws/'  *  This  right  of  the  courts 
under  the  fourteenth  amendment  to  review  railroad  rates  es- 
tablished by  legislatures  or  commissions  led  to  the  development 
of  judicial  standards  of  rate  reasonableness.  The  "fair  value'' 
and  "fair  return"  of  the  famous  case  of  Smyth  v.  Ames,^® 
decided  in  1898,  were  but  the  starting-point  in  die  formulation 
of  principles  and  technique  of  railroad  valuation.  There  are 
radical  differences  of  opinion  among  students  of  the  railroad 
problem,  and  wide  divergencies  in  both  theory  and  practice 
between  courts  and  commissions,  with  regard  to  what  consti- 
tute proper  standards  for  determining  the  fair  value  of  rail- 
road property  by  which  the  reasonableness  of  railroad  rates 
is  to  be  tested.  Market  value,  actual  cost,  reproduction  cost, 
reproduction-cost-new-less-depreciation,  cost  of  replacement, 
and  many  modifications  and  combinations  of  these  standards, 
have  their  warm  adherents  among  economists,  railroad  and 
public  service  commissions,  and  in  the  courts.  The  tendencies 
are  even  more  strikingly  divergent  in  the  application  of  these 
general  standards  to  particular  elements  in  the  valuation  proc- 
ess. When  the  results  of  the  federal  valuation  of  railroad 
properties,  undertaken  by  the  Interstate  Commerce  Commis- 
sion in  1913  and  still  unfinished,  are  made  available,  they  may 
serve  as  a  basis  for  formulating  legislative  and  administrative 
standards  of  rate  regulation ;  for  the  present  the  dominant  au- 
thority in  matters  of  valuation,  and  hence  in  the  ultimate  basis 
of  financial  regulation,  is  vested  in  the  courts.  Neither  the  Hep- 
bum  amendments  of  1906,  nor  the  Mann-Etkins  Act  of  1910, 
improved  the  status  of  the  commission  in  this  regard. 
But  other  maladjustments  in  the  relationship  between  the 
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Interstate  Commerce  Commission  and  the  courts  had  arisen  be- 
tween 1887  and  1906.  Intolerable  delays  accompanied  the 
settlement  of  railroad  rate  disputes.  The  carriers  were  free, 
under  the  original  act,  to  disregard  the  orders  of  the  conmiis- 
sion  until  such  orders  were  sustained  by  judicial  decision;  the 
burden  was  upon  the  commission  to  take  the  necessary  steps 
for  the  enforcement  of  its  decrees ;  controversies  were  not  ter- 
minated until  finally  adjudicated  by  the  Supreme  Court  of  the 
United  States.  Moreover,  there  was  a  marked  disposition  on 
the  part  of  the  federal  courts  to  accord  independent  considera- 
tion to  the  facts  upon  which  the  commission's  orders  were 
based,  and  frequently  to  admit  new  evidence  that  had  been 
deliberately  withheld  by  the  railroads  at  the  original  hearings 
before  the  commission.  This  attitude  of  the  courts,  coupled 
with  a  decided  tendency  on  their  part  to  substitute  judicial 
discretion  for  administrative  judgment  in  large  matters  of 
economic  policy,  served  to  discredit  the  Interstate  Commerce 
Commission — diminishing  its  authority  and  weakening  its  in- 
fluence. The  position  of  the  commission  was  thereby  distinctly 
subordinated  to  that  of  the  courts ;  the  investigations  and  hear- 
ings of  the  commission  assumed  the  role  of  preliminary  pro- 
ceedings, merely  preparatory  to  the  real  adjudication  of  rail- 
road disputes  by  the  courts. 

Many  of  these  difficulties  were  met  by  provisions  of  the 
Hepburn  Act  modifjdng  the  situation  with  regard  to  proce- 
dure and  enforcement.  The  orders  of  the  commission  became 
binding  immediately  upon  their  promulgation,  the  burden  being 
thrown  upon  the  carriers  to  seek  relief  in  a  court  of  competent 
jurisdiction,  or.  to  suffer  the  accumulation  of  penalties  pro- 
vided for  violation.  Provision  was  made  for  rehearings  be- 
fore the  commission,  such  rehearings  not  necessarily  operating 
to  suspend  the  enforcement  of  the  original  orders.  It  was 
provided  that  no  injunction  might  be  issued  restraining  the 
enforcement  of  the  commission's  orders  without  a  hearing, 
after  five  days*  notice  to  the  commission.  It  was  made  the 
duty  of  the  circuit  court,  upon  application  for  a  decree  ta 
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enforce  an  order  of  the  commission,  to  issue  such  an  injunc* 
tion  if  the  order  of  the  commission  appeared  to  have  been 
"regularly  made  and  duly  served."  While  there  was  no  con- 
crete enunciation  of  what  constitutes  a  "regularly  made"  order, 
and  hence  there  was  still  opportunity  for  the  exercise  by  the 
courts  of  a  broad  judicial  review,  subsequent  litigation,  es- 
pecially since  1910,  has  disclosed  a  marked  tendency  on  the 
part  of  the  courts,  through  their  own  interpretation  of  these 
provisions,  to  recognize  the  Interstate  Commerce  Commission 
as  the  dominant  governmental  agency  for  the  regulation  of 
the  railroads.  There  has  been  an  unmistakable  approach  to 
the  ideal  relationship  between  the  commission  and  the  courts, 
in  a  system  of  railroad  regulation  designed  to  be  essentially 
administrative  in  character,  whereby  the  function  of  the  courts 
is  limited  to  determining  the  constitutionality  of  the  enact- 
ments  under  which  the  commission  operates  and  restraining 
the  commission  within  the  scope  of  the  powers  expressly  or 
incidentally  conferred  upon  it. 

§($.    The  Railroad  Status  in  1914 

What,  then,  was  the  status  of  American  railroads  in  19 14? 
The  constructive  results  may  be  summarized  veiy  briefly. 
From  the  standpoint  of  size  of  physical  plant  and  magnitude 
of  business  operations,  a  vast  enterprise  had  been  developed 
in  the  comparatively  short  history  of  the  industry.  There  were 
more  than  250,000  miles  of  line  (single  track)  in  the  United 
States,  constituting  more  than  one-third  of  the  world's  rail- 
way mileage.  This  American  mileage,  in  the  striking  char- 
acterization of  Professor  Ripley,  was  "equal  tp'  a  ten-track 
railroad  completely  encircling  the  globe."  The  amount  of  track- 
age, including  multiple  tracks  and  yard  tracks  and  sidings,  ap- 
proached 400,000  miles.  The  equipment  of  the  railroads  com- 
prised some  65,000  locomotives  and  more  than  2,500,000  cars 
of  all  kinds.  The  total  amount  of  capital  securities,  at  par,  of 
railroads  having  annual  operating  revenues  above  $100,000, 
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exceeded  $20,000,000,000;  of  this  amount  of  railroad  stocks 
and  bonds,  almost  $16,000,000,000  were  outstanding  in  the 
hands  of  the  public.  While  this  capitalization,  whether  gross 
or  net,  did  not  necessarily  represent  an  accurate  reflection  of 
actual  railroad  investment,  the  capitalization  of  the  net  income 
for  the  year  1914  at  5  per  cent,  would  amount  to  almost  $18,- 
000,000,000,  and  many  reliable  students  of  railroad  conditions 
place  the  value  of  the  railroad  properties  at  that  time  in  ex- 
cess of  this  figure.  Such  a  capital  investment  would  about 
equal  the  total  amount  invested  in  manufactures  in  1914  and 
would  be  second  only  to  the  amount  invested  in  agriculture. 
The  number  of  employees  directly  engaged  in  railroad  trans- 
portation was  about  1,700,000,  and  their  aggregate  annual 
compensation  exceeded  $1,373,000,000.  Statistics  of  traffic 
and  of  revenue  from  operation  are  equally  impressive.  The 
total  ton  mileage  of  revenue  freight,  the  number  of  tons  of 
revenue  freight  carried  one  mile,  exceeded  288.3  billions.  The 
passenger  mileage,  the  number  of  passengers  carried  one  mile, 
exceeded  35.2  billions.  The  total  operating  revenues  were  $3,- 
047,019,908;  the  total  operating  expenses  were  $2,200,313,159; 
the  net  operating  revenue  was  $846,706,749.  A  mere  recital  of 
these  bare  facts  affords  sufficient  evidence  of  the  extensive 
character  of  the  railroad  industry  at  the  outbreak  of  the  war. 

From  the  standpoint  of  regulation,  the  significant  achieve- 
ments, described  in  some  detail  in  the  preceding  pages,  may 
likewise  be  stated  in  few  words.  The  public  character  of  rail- 
road transportation  was  definitively  recognized,  and  the  right 
of  the  state  to  regulate  the  railroads  was  clearly  established. 
The  inherent  evils  and  inevitable  abuses  which  flow  from  un- 
restrained competition  or  unregulated  monopoly  in  the  railroad 
industry  had  impressed  upon  the  public  mind  the  urgent  need 
of  exercising  this  governmental  authority.  Accordingly,  a 
comprehensive  system  of  railroad  regulation  was  developed 
both  by  fhe  states  and  by  the  federal  government.  Because 
American  commercial  and  industrial  enterprise  is  predomi- 
nantly national  in  character,  the  Interstate  Commerce  Commis- 
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sion  came  to  hold  the  chief  place  in  this  system  of  railroad 
regulation.  While  a  large  mass  of  federal  and  state  legislation 
aimed  to  impose  direct  restraints  upon  the  activities  of  the 
carriers,  and  while  the  very  existence  of  the  Interstate  Com- 
merce Commission  and  of  the  state  railroad  commissions,  as 
well  as  the  scope  of  their  jurisdiction  and  powers,  was  de- 
pendent upon  statutory  enactment,  legislative  regulation  was 
subordinated  to  administrative  control.  In  like  manner,  while 
the  constitutional  validity  of  the  enactments  of  the  legislatures 
and  of  the  orders  of  the  commissions  was  dependent  upon  the 
decisions  of  the  courts,  and  while  the  courts  were  unquestion- 
ably clothed  with  power  to  invalidate  such  of  the  commissions' 
orders  as  fell  without  the  scope  of  the  powers  conferred  upon 
them,  judicial  authority  in  railroad  regulation  was  likewise 
subordinated,  in  most  respects,  to  administrative  control.  It 
had  come  to  be  recognized  that  both  the  punitive  methods  of 
judicial  regulation  and  the  spasmodic  and  inflexible  methods  of 
legislative  regulation  were  ineffective.  Only  through  the  con- 
tinuous and  constructive  activities  of  administrative  commis- 
sions could  such  an  adjustment  of  the  relationship  between  the 
carriers  and  the  people  be  secured  as  would  afford  an  adequate 
protection  for  private  rights  and  a  proper  safeguard  for  public 
interests.  And  it  had  been  found  necessary  to  clothe  these 
administrative  commissions  with  plenary  powers.  Hence  the 
Interstate  Commerce  Commission  and  the  state  railroad  com- 
missions  were  of  the  mandatory  type.  They  possessed  exten- 
sive authority  to  enforce  reasonable  rates  and  to  prevent 
discriminatory  practices. 


But  this  development  had  not  been  accomplished  without  the 
persistence  of  some  inconsistencies  and  many  inadequacies  in 
the  system  of  railroad  regulation.  While  regulative  effort,  in 
some  respects,  was  proving  unduly  burdensome  and  unneces- 
sarily restrictive,  certain  important  public  phases  of  the  rail- 
road problem  were  left  altogether  unregulated.    The  results 
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pointed  to  a  double  necessity :  to  both  a  loosening  and  a  tight- 
ening of  the  governmental  reins.  These  shortcomings  made 
the  more  difficult  the  tasks  involved  in  the  war  administration 
of  the  railroads,  and  rendered  the  more  urgent  the  need  of 
readjustment  following  the  war.  They  will  be  accorded  further 
consideration  in  subsequent  chapters,  when  we  undertake  to 
formulate  the  essentials  of  reconstructive  policy ;  at  this  point 
we  shall  present  but  a  brief  survey  of  the  character  of  the  out- 
standing difficulties. 

In  the  first  place,  a  number  of  legal  obstacles  to  railroad 
cooperation  had  been  established  that  run  counter  to  the  natural 
functioning  of  the  railroad  industry.  The  prohibition  of  pool- 
ing arrangements,  as  incorporated  in  the  original  Act  to  Regu- 
late Commerce,  and  the  prevention  of  rate  agreements  and 
railroad  consolidations,  under  the  judicial  interpretation  of  the 
Sherman  Anti-Trust  Act,  were  the  more  important  of  these 
obstacles.  Pooling,  whether  of  traffic  or  revenue,  has  been 
resorted  to,  for  the  most  part,  as  a  means  of  eliminating  rate 
wars,  of  preventing  discrimination,  and  of  preserving  the  sta- 
bility of  railroad  income.  These  are  all  highly  desirable  ends, 
from  the  standpoint  of  the  public  interest  as  well  as  for  the 
protection  of  the  carriers.  With  the  prohibition  of  pooling 
arrangements  in  1887,  ^^^  railroads  reverted  to  simple  rate 
agreements  to  achieve  these  ends.  These  agreements  were 
designed  to  maintain  a  reasonable  level  of  rates  and  charges, 
to  establish  service  standards,  and  to  promote  cooperation 
among  the  carriers.  When,  in  1897,  tbe  Supreme  Court  of  the 
United  States  declared  such  agreements  to  fall  within  the  pro- 
hibitions of  the  Sherman  Anti-Trust  Act,  the  roads  were  com- 
pelled to  resort  to  formal  consolidation,  either  through  the 
instrumentality  of  holding  companies,  or  by  means  of  long- 
time leases  and  intercorporate  stock  ownership.  Through  con- 
solidation the  independence  of  the  constituent  companies  is 
destroyed,  in  all  matters  of  finance  and  operation,  as  well  as  in 
the  adjustment  of  rates  and  service.  Cooperation  is  complete ; 
unity  of  interest  is  established.    In  the  years  following  1897, 
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therefore,  because  of  the  illegality  of  informal  methods  of 
cooperation,  the  movement  toward  railroad  consolidation  was 
abnormally  stimulated.  But  this  tendency,  too,  was  checked 
through  legal  condemnation.  The  prohibitions  of  the  anti-trust 
act  were  not  only  held  to  be  applicable  to  the  railroads,  but 
were  interpreted  to  include  all  prohibited  restraints,  whatever 
the  form  or  method  through  which  they  may  be  achieved.  The 
dissolution  of  the  Great  Northern-Northern  Pacific  combina- 
tion in  1904  and  of  the  Union  Pacific-Southern  Pacific  merger 
in  1912  are  outstanding  illustrations  of  this  policy.  As  a  result, 
the  only  means  of  cooperation  open  to  the  railroads  was  to  rely 
upon  informal  committees  and  traffic  associations,*  whose  ^'sug- 
gestions''  as  to  rates  and  service  practices,  when  financial  ad- 
vantage was  not  thereby  jeopardized,  were  generally  followed. 
Upon  this  makeshift  for  unification,  possessing  no  legal  valid- 
ity, the  stability  of  the  rate  structure  and  the  coordination  of 
facilities  were  made  to  depend.  In  19 14,  therefore,  at  the 
threshold  of  the  war  emergency,  the  roads  were  not  in  a  position 
to  adopt  effective  cooperative  measures.  It  was  ill^pal  to  pool 
freight  or  revenue,  in  order  to  establish  direct  routing,  elimi- 
nate unnecessary  passenger  service,  or  make  the  fullest  use  of 
available  equipment ;  and  it  was  financially  disadvantageous,  in 
view  of  the  large  number  of  competitive  railroad  systems,  to 
provide  a  unified  transportation  service. 

The  persistence  of  cooperative  efforts  of  varying  degrees  of 
effectiveness  throughout  the  history  of  American  railroads  is 
grounded  in  the  very  nature  of  the  railroad  industry.  Because 
of  fundamental  physical  and  economic  characteristics  the  rail- 
road business  is  naturally  monopolistic.  In  view  of  the  magni- 
tude of  the  initial  investment  and  the  time-consuming  process 
of  railroad  construction,  competition  is  slow  to  arise.  When 
it  does  arise,  its  chief  influence  becomes  operative  only  at 
junction  points.  Even  at  these  points,  it  tends  to  be  only  of 
temporary  duration,  containing  within  itself  the  germs  of  its 
own  destruction.  Railroad  operations  are  subject  to  increasing 
returns,  and  stimulate  an  abnormal  desire  for  traffic;  railroad 
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services  are  rendered  very  largely  at  joint  cost,  and  obscure  the 
profitable  limit  of  rate  reduction;  railroad  plant  is  highly 
specialized,  and  renders  impractical  an  abandonment  of  the 
field.  Competition  between  railroad  corporations,  therefore, 
tends  to  become  unduly  keen  and  severe,  cut-throat  in  method 
and  self -destructive  in  result.  Resort  to  cooperation  becomes 
natural  and  inevitable.  It  is  but  a  reflection  of  the  monopolistic 
character  of  the  railroad  industry,  and  serves  to  protect  the 
public  against  the  evil  effects  of  rate  fluctuations  and  discrimi- 
natory practices.  The  very  fact  of  railroad  r^ulation  consti- 
tutes a  tacit  acceptance  of  this  doctrine.  Competition  cannot 
be  relied  upon  to  safeguard  the  public  interest;  the  conscious 
exercise  of  public  authority  must  be  invoked.  Railroad  trans- 
portation is  '^affected  with  a  public  interest"  very  largely 
because  of  this  natural  tendency  to  virtual  monc^ly ;  and  the 
multitudinous  principles  and  elaborate  machinery  of  regulation 
are  designed  to  provide  safeguards  against  the  abuse  of  monc^ 
oly  power.  But  by  invalidating,  through  legislative  enactment 
or  judicial  construction,  the  various  cooperative  efforts  of  the 
railroads  sketched  in  the  preceding  paragraph,  the  law  adopted 
a  policy  logically  inconsistent  with  its  own  attitude  in  exercising 
public  control,  and  practically  subversive  of  the  normal  func- 
tioning of  railroad  enterprise.  Enforced  competition  was  im- 
posed upon  an  industry  assumed  to  be  naturally  monopolistic. 
Rate  wars  were  discountenanced  and  discriminatory  practices 
were  prohibited,  but  the  conditions  fundamentally  responsible 
for  these  evils — the  exigencies  of  railroad  competition — ^were 
legally  stimulated.  The  fear  of  unregulated  monopoly  might 
well  lead  to  such  a  policy.  But  with  extensive  powers  of  con- 
trol vested  in  administrative  conmiissions,  there  was  no  danger 
that  the  legalization  of  pooling,  for  example,  would  lead  to 
excessive  rates  or  public  exploitation.  The  conditions  of  co- 
operation might  themselves  be  subjected  to  the  supervision  of 
the  same  governmental  authority  that  was  clothed  with  rate- 
making  power.  The  anomalous  character  of  the  situation  and 
the  need  of  relief  had  long  been  recognized,  but  at  the  outbreak 
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of  the  European  war  both  the  railroads  and  the  public  were 
still  laboring  under  the  handicap  imposed  by  these  legal  obsta- 
cles to  necessary  and  beneficial  railroad  cooperation. 

Secondly,  the  rate-making  policy  of  the  Interstate  Commerce 
Commission,  because  of  the  absence  of  definite  l^slative  stand- 
ards, had  failed  to  safeguard  the  credit  of  the  carriers  and 
attract  into  the  railroad  industry  a  sufficient  flow  of  capital  for 
the  proper  maintenance  and  development  of  the  transportation 
service.  This  policy  had  grown  up,  in  piece-meal  fashion,  to 
meet  the  exigencies  of  changing  conditions  and  to  combat  the 
effects  of  specific  evils.  Since  the  railroads  had,  from  the  be- 
ginning, manifested  able  and  vigorous  antagonism  toward 
regulative  effort,  the  activities  of  legislatures  and  commissions 
were  confined  very  largely  to  restraining  railroad  abuses,  rather 
than  to  formulating  a  constructive  program  for  the  establish- 
ment of  a  just  and  stable  relationship  between  the  public  and 
the  carriers.  The  concepts  of  "fair  value"  and  "fair  return" 
were  being  laboriously  developed  by  courts  and  commissions 
through  private  litigation,  while  the  law-making  bodies  re- 
frained from  enunciating  the  concrete  principles  and  standards 
which  alone  could  render  public  policy  in  rate  regulation  rea- 
sonably definite  and  effective.  The  Interstate  Commerce  Com- 
mission was  saddled  with  the  responsibility  of  fashioning  these 
standards  as  well  as  of  applying  them;  yet  the  doctrine  of 
confiscation,  necessarily  enforced  by  the  courts  with  a  very 
measurable  degree  of  flexibility,  subjected  its  orders  to  the 
uncertainties  and  vicissitudes  of  judicial  review.  The  policy 
of  the  commission,  even  when  positive  in  tone  and  constructive 
in  content,  was  but  a  preliminary  and  "advisory"  expression  of 
the  principles  of  fair  value  and  fair  return  that  should  govern ; 
the  final  determinations  of  the  courts  (because  rate-making, 
in  spite  of  these  difficulties,  is  admittedly  a  l^slative  and  not  a 
judicial  function),  were  inevitably  negative  in  character.  The 
situation  was  chaotic.  The  limitations  upon  private  profit  in 
railroad  enterprise  were  vague  and  undefined;  the  minimum 
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return  of  which  capital  could  not  be  legitimately  deprived  was 
concretely  ascertainable  only  after  prolonged  litigation. 

As  a  result  of  these  circumstances,  the  rate  policy  of  the 
Interstate  Commerce  Commission  came  to  be  regarded  as  un- 
duly restrictive.  The  railroad  executives  protested  against  it 
as  unwise  and  inequitable ;  the  private  investor  manifested  his 
reaction  by  neglecting  the  railroad  field.  Whether  or  not  these 
judgments  were  just  is  of  no  immediate  concern.  That  de- 
pends, as  we  have  intimated,  upon  the  principles  of  fair  value 
and  the  standards  of  reasonable  return  which  ought  to  prevail 
in  the  light  of  the  essential  purposes  of  public  regulation. 
But  that  the  prevailing  rate  policy  had  a  harmful  effect  upon 
the  railroad  industry  cannot  be  questioned.  After  the  Inter- 
state Commerce  Commission  was  clothed  with  power  to  sus- 
pend rate  advances  in  1910,  the  carriers  found  it  increasingly 
difficult  to  augment  their  revenues,  in  spite  of  the  gradual 
advance  in  operating  expenses  and  taxes.  In  the  five-year 
period  between  1910  and  1914,  operating  expenses  mounted 
from  $7,658  to  $8,944  per  mile  of  line ;  taxes  increased  from 
$436  to  $572  per  mile  of  line;  net  operating  revenue  shrank 
from  $3,895  to  $3,443  per  mile  of  line.  Petitions  for  rate  ad- 
vances, after  prolonged  investigation,  were  either  entirely 
denied  or  the  allowances  were  reduced  to  nominal  amounts,  so 
that  the  railroads  were  neither  able  to  secure  new  capital 
readily  and  advantageously,  nor  in  a  position  to  meet 
their  needs  out  of  earnings.  The  growth  of  bonded  indebted- 
ness was  a  concrete  manifestation  of  these  financial  difficulties. 
The  percentage  of  bonds  to  total  capitalization  increased  from 
49  per  cent,  in  1900  to  57  per  cent,  in  1914.  The  general  result 
was  an  increasingly  burdensome  discrepancy  between  growth  of 
traffic  and  expansion  of  railroad  plant  and  equipment,  and  a 
wide-spread  recognition  that  the  railroads  were  proving  in- 
capable of  rendering  adequate  transportation  service.  The 
essential  facts  establishing  this  discrepancy,  and  reliable  judg- 
ments as  to  the  extent  of  the  physical  and  financial  needs  of  the 
railroads,  were  presented  in  some  detail  in  the  preceding  chap- 
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ter.  At  this  point  it  is  but  necessary  to  note  that  the  rate  policy 
of  the  Interstate  Commerce  Commission  was  commonly  re- 
garded, in  191 4,  as  unduly  restrictive,  that  this  estimate  did  in 
fact  lead  to  the  impairment  of  railroad  credit,  and  that  the 
American  railroad  system  was  failing  in  constantly  increasing 
measure  to  meet  the  growing  transportation  needs  of  the  coun- 
try. Under  these  conditions  the  extraordinary  tasks  of  the  war 
period  were  approached. 

Finally,  among  the  outstanding  positive  defects  of  the  prin- 
ciples and  machinery  of  regulation  to  which  the  railroads  were 
subject  at  the  outbreak  of  the  European  war,  was  the  un- 
conscionable burden  imposed  upon  the  transportation  system 
through  the  exercise  of  confusing  and  conflicting  authority  by 
the  nation  and  the  states.  It  was  an  almost  impossible  task 
for  the  railroads  to  comply  with  the  dictates  of  forty-nine 
governmental  masters,  each  dominated  by  its  distinctive  con- 
ception of  the  demands  of  public  interest,  and  at  the  same  time 
to  administer  successfully  the  trust  reposed  in  them  by  the 
private  owners  of  the  transportation  properties.  Impairment 
of  the  railroad  service  was  the  natural  outcome,  and  the  public 
users  of  that  service  suffered  the  unavoidable  penalties  resulting 
from  the  maladjustment.  The  source  of  the  difficulty  is  to  be 
found  in  the  dual  form  of  our  governmental  organization. 
Aside  from  the  limitation  of  due  process,  the  nation  and  the 
states  are  each  supreme  in  its  acknowledged  field  of  activity. 
Their  respective  jurisdiction  in  railroad  regulation,  therefore, 
is  but  part  of  the  larger  question  of  the  constitutional  distribu- 
tion of  power  between  the  central  and  local  authorities.  Since 
the  power  of  the  federal  government  is  confined  to  the  regula- 
tion of  interstate  commerce,  and  since  the  Act  to  Regulate  Com- 
merce specifically  excluded  intrastate  traffic  from  the  jurisdic- 
tion of  the  Interstate  Commerce  Commission,  the  state  assem- 
blies and  railroad  commissions  formulated  a  mass  of  legislative 
enactments  and  issued  a  large  body  of  administrative  orders 

for  the  regulation  of  carriers  conducting  transportation  within 
their  territorial  limits.    The  regulations  of  the  various  states 
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were  frequently  in  conflict  with  each  other  and  with  the  re- 
quirements of  the  federal  government  The  variety  of  stipula- 
tions with  regard  to  safety  devices,  operating  practices,  and 
financial  supervision  resulted  in  confusion  and  unnecessary 
expense.  Safety  appliances  were  often  duplicated  by  roads 
crossing  state  lines;  unusually  large  crews  were  frequently 
carried  because  of  abnormal  full  crew  laws ;  stringent  financial 
requirements  were  either  evaded  through  ingenious  means  or 
served  to  dam  up  the  flow  of  capital  into  particular  localities. 

But  the  most  difficult  problem  resulted  from  the  conflict 
between  state  and  federal  authority  in  the  regulation  of  rates. 
The  right  of  the  states  to  prescribe  intrastate  rates  was  unques- 
tioned ;  the  power  of  the  Interstate  Commerce  Commission  to 
fix  interstate  rates  was  finally  established  with  equal  certainty. 
It  was  not  feasible,  however,  for  purposes  of  rate  regulation, 
to  accept  absolutely  the  traditional  distinctions  between  intra- 
state and  interstate  commerce.  Most  American  railroads  carry 
both  intrastate  and  interstate  traffic,  and  the  conditions  of  trans- 
port and  the  exigencies  of  market  competition  are  such  as  to 
render  both  ineffective  and  burdensome  any  delimitation  of 
jurisdiction  along  purely  territorial  lines.  The  artificial  politi- 
cal lines  which  separate  the  states  of  the  American  union  bear 
no  essential  relationship  to  the  natural  channels  of  industrial 
activity  and  commercial  intercourse.  Moreover,  aside  from 
the  inevitable  fusion  of  local  and  national  interests  in  the  de- 
velopment of  the  railroad  rate  structure,  many  of  the  states 
utilized  their  power  over  intrastate  rates  as  a  deliberate  means 
of  securing  economic  advantage  for  themselves  at  the  expense 
of  contiguous  states  and  competitive  producers  engaged  in 
interstate  commerce.  Both  directly  and  indirectly,  therefore, 
the  adjustment  of  intrastate  rates  exerted  a  powerful  influence 
upon  the  reasonableness  and  adequacy  of  the  interstate  rate 
structure.  It  became  urgently  necessary  to  subordinate  terri- 
torial to  functional  considerations  in  the  delimitation  of  juris- 
diction between  the  nation  and  the  states ;  and  the  rate-making 
function,  because  of  the  complexity  and  specialized  character 


AMERICAN  RAILROADS  IN  1914  61 

of  our  economic  organization,  came  to  be  recognized  as  inher- 
ently national  in  scope,  to  be  centralized,  as  far  as  dominant 
control  is  concerned,  in  the  hands  of  the  Interstate  Commerce 
Commission.  Considerable  progress  in  this  direction  has  been 
achieved  in  recent  years  through  judicial  decision.  In  the 
Minnesota  Rate  Case  of  1913,^^  involving,  among  other  impor- 
tant issues,  the  constitutionality  of  certain  intrastate  rate  reduc- 
tions on  the  ground  of  their  interference  with  interstate  com- 
merce (because  of  their  indirect  influence  upon  the  prevailing 
interstate  rates  to  border  cities  in  the  neighboring  states  of 
Wisconsin  and  North  Dakota),  the  Supreme  Court  of  the 
United  States  declared  that  Congress  possessed  the  power  to 
regulate  even  intrastate  rates  in  so  far  as  they  burden  interstate 
commerce.  Ahhougfa  the  decision,  in  this  particular  case,  up- 
held the  validity  of  the  state  rates,  because  of  the  absence  of 
Congressional  action  with  regard  to  them,  the  right  to  central- 
ize dominant  rate  control  in  the  Federal  Government  was 
clearly  recognized.    And  in  the  Shreveport  Case  ^*  of  the  f ol- 

m 

lowing  year,  involving  an  actual  conflict  between  the  Interstate 
Commerce  Commission  and  the  Texas  Railroad  Commission 
with  regard  to  certain  rates  applicable  to  points  entirely  within 
the  state  of  Texas,  the  Supreme  Court  upheld  the  contention  of 
the  Interstate  Commerce  Commission  that  these  rates  were 
discriminatory  against  ccmipeting  places  in  the  state  of  Louisi- 
ana, and  hence  constituted  an  indirect  interference  with  inter- 
state commerce.  But  while  these  decisions  were  gradually 
establishing  the  dominance  of  Federal  Control  in  rate  regula- 
tion, the  process  was  slow  and  laborious,  and  numerous  critical 
conflicts  continued  to  burden  the  normal  development  of  the 
railroad  tariffs.  The  total  result  of  this  diffusion  of  responsi- 
bility in  railroad  regulation  was  to  increase  the  difiiculty  and  ex- 
pense of  operation,  accentuate  the  maladjustments  in  the  rate 
structure,  weaken  the  power  and  influence  of  the  Interstate 
Commerce  Commission,  and,  through  its  effect  upon  earnings, 

•aao  U.  S.  352. 
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to  intensify  the  impairment  of  railroad  credit  and  the  in- 
adequacy of  the  transportation  service. 

These  positive  shortcomings  were  fundamental  and  far- 
reaching;  they  increased  the  difficulties  of  the  impending  task 
of  the  war  administration  of  the  railroads,  and  called  for  the 
speedy  adoption  of  remedial  measures.  But  there  were  also  a 
number  of  important  negative  defects,  the  elimination  of  which 
necessitated  the  enactment  of  constructive  legislation.  The 
more  important  phases  of  the  railroad  problem  that  had  been 
left  entirely  unregulated,  or  in  the  regulation  of  which  the 
merest  beginnings  had  been  made,  especially  by  the  Federal 
Government,  were  capitalization,  service,  and  labor. 

The  Interstate  Commerce  Commission,  although  it  had  fre- 
quently asked  for  authority  over  railroad  capitalization,  pos- 
sessed no  power  to  regulate  security  issues.  This  lack  of 
authority  rendered  more  difficult  the  exercise  of  its  rate-making 
powers,  and  tended  to  obscure  the  relationship  between  rail- 
road investment  and  transportation  earnings.  Moreover^  it 
made  possible  the  "horrible  examples''  of  financial  manipula- 
tion in  the  railway  field  which  have  become  classic,  and  helped 
to  lend  color  to  the  wide-spread  opinion  that  the  railroads  were 
very  generally  overcapitalized.  These  circumstances,  as  well 
as  the  prevailing  belief  that  the  rate  policy  of  the  Interstate 
Commerce  Commission  was  unduly  restrictive,  served  to  under- 
mine the  financial  position  of  the  railroads  and  impair  their 
credit.  The  regulation  of  security  issues  by  the  states  did  not 
provide  an  adequate  measure  of  protection  either  to  the  rail- 
roads as  a  whole  or  to  the  general  public.  Only  for  little  more 
than  a  decade  have  such  financial  powers  beej^  vested  in  the 
state  railroad  or  public  utility  commissions ;  and  even  now  only 
about  one-half  of  the  states  exercise  such  authority.  In  many 
cases,  therefore,  it  was  still  possible  for  the  roads  to  enjoy 
untrammeled  freedom  in  the  issuance  of  securities — the  legal 
condemnation  of  actual  fraud  constituting  practically  the  only 
limitation  upon  financial  looseness ;  while  in  many  other  cases, 
as  a  result  of  the  existence  of  stringent  and  sometimes  conflict- 
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ing  financial  requirements,  the  carriers  were  subject  to  the 
costlx  burden  imposed  by  a  variety  of  masters.  Because  public 
control  over  the  issue  of  securities  strengthens  the  regulation  of 
railroad  rates  and  transportation  service,  and  because  railroad 
enterprise  is  predominantly  national  in  character,  the  need  for 
centralization  qi  authority  in  the  Interstate  Commerce  Com- 
mission was  widely  recognized  and  earnestly  advocated. 

The  regulation  of  service  was  likewise  neglected  in  very 
large  measure  by  the  Federal  Government.  It  was  limited,  for 
the  most  part,  to  safety  appliance  acts,  establishing  express 
standards  for  safety  of  operation,  and  clothing  the  Interstate 
Commerce  Commission  with  power  to  enforce  them,  and  to 
extend  their  applicability  as  changing  conditions  might  war- 
rant. The  problem  of  the  adequacy  of  the  transportation 
service  received  very  little  attention.  As  a  result,  periodic  car 
shortages  had  been  recurring  during  the  past  two  decades,  and 
congestion  at  terminals  was  a  frequent  cause  of  industrial 
difficulty.  Through  the  pressure  of  competition,  shippers  were 
treated  with  unreasonable  liberality,  and  wasteful  service  prac- 
tices were  allowed  to  crystallize  into  established  routine.  Even 
in  time  of  urgent  public  need,  the  utilization  of  plant  and  equip- 
ment was  determined  almost  exclusively  by  reference  to  legal 
ownership  and  corporate  advantage.  It  was  beyond  the  au- 
thority of  the  Interstate  Commerce  Commission  to  require  the 
pooling  of  equipment,  or  the  joint  use  of  facilities,  in  order  that 
the  national  railway  plant  might  be  fully  utilized  to  meet  public 
needs.  These  conditions  were  distinctly  detrimental  to  the 
transportation  service.  Their  effect  was  realized  most  strik- 
ingly during  the  war  period,  when  an  unprecedented  traffic 
burden  was  imposed  upon  the  railroads  and  the  necessity  of 
providing  adequate  service  was  of  paramount  national  im- 
portance. 

And  the  labor  interest,  in  spite  of  its  crucial  significance  in 
the  proper  functioning  of  the  railroad  industry,  was  also 
largely  outside  the  field  of  railroad  regulation.  Railroad 
wages,  although  they  constitute  the  largest  single  item  in  the 
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operating  expenses  of  the  carriers,  were  subject  to  the  super* 
vision  of  neither  the  Interstate  Commerce  Commission  nor  of 
any  other  public  agency.  The  dominant  purpose  of  federal 
regulation  was  to  secure  a  proper  adjustment,  both  absolutely 
and  relatively,  of  railroad  rates  and  charges,  but  the  relation- 
ship between  rates  and  wages  was  entirely  neglected.  Work- 
ing conditions  among  railroad  workers  were  left  for  private 
settlement  between  the  carriers  and  their  employees,  although 
these  conditions  exert  an  important  influence  upon  the  safety 
of  railroad  operation.  Moreover,  the  absence  of  public  safe- 
guards against  the  exploitation  of  railroad  employees  through 
inadequate  wages,  and  against  their  demoralization  through 
the  maintenance  of  unsatisfactory  working  conditions,  in- 
creased the  tendency  to  labor  disputes  and  the  danger  of  dis* 
ruption  of  the  transportation  service.  Nor  was  the  existing 
machinery  for  the  settlement  of  such  disputes  either  adequate 
or  effective.  The  extraordinary  measures  resorted  to  in  the 
fall  of  19 1 6  in  order  to  avert  the  disastrous  consequences  of 
a  nation-wide  railroad  strike  disclosed  unmistakably  the  need 
of  a  constructive  policy  for  the  adjustment  of  the  railroad  labor 
problem. 

With  the  transportation  system  so  developed  and  so  regu- 
lated, the  railroads  were  called  upon  to  meet  the  emergency 
of  the  Great  War.  The  succeeding  three  chapters  attempt  to 
describe  the  problems,  policies,  activities,  and  results  which 
emerged  in  the  war  administration  of  the  railroads. 


CHAPTER  III 

PRIVATE  WAR-TIMB  OPERATION 

The  United  States  became  a  participant  in  the  Great  War 
on  April  6,  191 7.  President  Wilson's  proclamation  taking 
possession  of  the  railroads  was  not  issued  till  December  26, 

191 7,  and  Federal  Control,  for  all  practical  purposes,  dates 
from  January  i,  191 8.    Between  April  6,  191 7,  and  January  i, 

191 8,  American  railroads,  in  spite  of  the  war  emergency,  con- 
tinued to  be  operated  by  their  private  owners.  This  period 
constitutes  an  important  chapter  in  the  history  of  the  war 
administration  of  the  railroads.  The  experience  of  these  nine 
months  of  private  operation  emphasized  the  shortcomings  of 
our  transportation  structure ;  disclosed  the  necessity  of  Federal 
Control ;  and  foreshadowed  the  essential  policies  and  activities 
of  the  period  of  government  operation.  The  railroad  adjust- 
ment following  the  termination  of  Federal  Control  was  like- 
wise influenced  by  the  problems  and  difficulties  encountered 
during  these  months  of  private  operation.  An  adequate  de- 
scription, tiierefore,  of  the  war  administration  of  the  railroads, 
whether  it  be  treated  as  a  mere  historical  survey  of  one  aspect 
of  the  war  effort,  or  as  a  determining  factor  in  the  molding 
of  permanent  railroad  policy,  must  necessarily  be  divided  into 
two  distinct  periods :  the  period  of  private  operation,  between 
April  6,  1917,  and  January  i,  1918;  and  the  period  of  Federal 
Control,  between  January  i,  1918,  and  March  i,  1920.  It  is 
the  purpose  of  the  present  chapter  to  describe  the  war  organ- 
ization of  the  railroads  during  the  period  of  private  operation, 
noting  the  character  of  the  problems  to  be  met,  the  methods 
employed,  and  the  success  with  which  the  task  was  accom- 
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plishe4.  From  such  a  discussion  will  emerge  the  circumstances 
which  led  to  the  adoption  of  Federal  Control,  and  the  funda- 
mental causes  which  made  Federal  Control  inevitable. 

§1.    The  Period  of  American  Neutrality 

War  conditions  date  from  August,  19 14.  The  European 
conflict  very  speedily  developed  into  a  world  war,  and  its  in- 
fluence came  to  be  felt  in  every  portion  of  the  civilized  globe. 
Neither  America's  supposed  geogjraphic  isolation  nor  her  pro- 
fessed policy  of  absolute  neutrality  removed  the  United  States 
from  the  virile  tentacles  of  the  great  struggle.  The  early  diffi- 
culties, however,  were  chiefly  political  in  character,  resulting 
from  international  friction  growing  out  of  the  unusual  scope 
of  the  allied  blockade  and  the  ruthlessness  of  German  naval 
warfare.  The  organization  of  American  economic  power  in 
support  of  allied  military  effort  was  slow  in  developing.  In- 
deed, the  sudden  outburst  of  war  and  the  uncertainties  of  the 
world  situation  thrust  a  sharp  restraining  influence  upon 
American  enterprise.  During  19 14  and  1915,  therefore,  in- 
dustrial activity  in  the  United  States  slackened  rather  than 
intensified,  and  the  traffic  demand  upon  the  railroads  dimin- 
ished. Whereas  in  1913  there  had  been  an  increase  of  14 
per  cent,  in  ton  mileage  over  the  year  1912 — the  total  freight 
ton  miles  rising  from  264.1  billion  to  301.7  billion — ^there  was 
a  decrease  of  4  per  cent,  during  1914,  the  ton  mileage  falling 
to  288.6  billion,  and  a  further  decrease  of  4  per  cent,  during 
1915,  the  ton  mileage  falling  to  277.1  billion. 

It  was  not  until  the  year  1916  that  the  allied  belligerents 
began  to  draw  in  large  measure  upon  the  economic  resources  of 
the  United  States.  Munitions  of  war  and  foodstuffs  began  to 
flow  to  Europe  in  constantly  increasing  quantities.  American 
exports  increased  from  $2,716,000,000  in  1915  to  $4,272,000,000 
in  191 6;  our  favorable  balance  of  trade  grew  from  $1,094,- 
000,000  in  191 5  to  $2,136,000,000  in  19 16.  These  facts,  even 
after  due  allowance  is  made  for  the  changing  price  level,  reflect 
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the  intensification  of  industrial  activity  in  the  United  States. 
As  a  resuk  the  railroads  were  called  upon  to  carry  an  unprece^ 
dented  volume  of  traffic.  The  1915  ton  mileage  of  277.1  bil- 
lion rose  to  366.1  in  the  calendar  year  191 6 — ^an  increase  in 
this  single  year  of  about  89  billion  ton  miles,  or  32  per  cent. 
The  burden  began  to  tax  railroad  plant  and  equipment.  Yards 
and  terminals  became  congested.  The  effect  of  car  shortages 
came  to  be  acutely  felt.  Throughout  the  years  1914  and  1915 
no  net  car  shortage  had  appeared.  On  the  contrary  the  sur- 
plus of  idle  cars  had  risen  as  high  as  241,802  cars  on  June  i, 
1914,  and  327,084  cars  on  April  i,  1915.  The  first  car  shortage 
of  1916,  amounting  to  I9>537  cars,  appeared  on  March  i,  and 
it  rose  to  114,908  cars  on  November  i.  These  car  shortages, 
and  the  general  inadequacy  of  plant  and  equipment  for  the 
satisfactory  movement  of  freight,  were  the  result  of  increased 
industrial  activity  arising  out  of  the  European  war  demand, 
but  they  were  not  essentially  different  from  the  transportation 
difficulties  that  had  appeared  periodically  for  more  than  a 
decade.  In  every  period  of  industrial  expansion  and  business 
prosperity  since  1907,  especially  during  the  heavy  seasonal 
demand  of  the  fall  months,  railroad  facilities  had  proved  in- 
adequate. As  a  result  of  the  abnormal  prosperity  of  the  year 
1907,  there  were  car  shortages  in  eight  of  the  twelve  months. 
While  the  business  depression  of  1908  and  of  the  greater  part 
of  1909  resulted  in  a  maximum  surplus  of  41 3,338  idle  cars 
on  April  29,  1908,  small  car  shortages  appeared  again  in  Oc- 
tober and  November,  1909.  In  1910  and  191 1  the  car  supply 
was  more  than  sufficient  for  all  traffic  demands.  Throughout 
the  fall  months  of  191 2,  however,  there  were  again  serious  car 
shortages,  reaching  a  maximum  of  51,259  cars  on  November  7; 
and  there  were  slight  shortages  in  October  and  November  of 

1913. 
The  railroad  situation  in  19 16,  therefore,  was  not  altc^ether 

new,  in  spite  of  the  abnormally  heavy  traffic.    The  European 

war,  rather  than  normal  industrial  expansion,  was  the  source 

«       of  the  added  burden ;  but  since  the  United  States  still  main- 
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tained  its  status  of  formal  neutrality,  the  organized  public 
interest  was  not  subjected  to  unusual  strain  because  of  the 
special  circumstances  of  war.  While  the  legal  right  of  Ameri- 
can producers  to  supply  the  belligerents  with  food,  munitions, 
and  materials,  was  supported  by  ample  precedent  in  interna- 
tional law,  and  the  moral  duty  to  do  so  was  vehemently  urged 
by  a  large  and  influential  portion  of  our  citizenship,  the  result- 
ing industrial  activity  and  commercial  intercourse  concerned 
private  individuals,  firms,  and  corporations.  The  United  States 
Government  and  the  American  people  as  such  were  not  directly 
involved.  The  inadequacy  of  the  transportation  system  did  not 
at  that  time  jeopardize  the  results  of  unified  national  will  or  of 
concerted  national  action  that  are  inevitably  at  stake  in  actual 
international  conflict. 

It  is,  of  course,  true  that  the  provision  of  safe  and  adequate 
railroad  facilities,  at  reasonable  rates  and  charges,  under  such 
conditions  of  adjustment  between  different  classes  of  traffic, 
competing  producing  and  distributing  centers,  and  rival  ship- 
pers as  are  in  harmony  with  the  natural  functioning  of  the 
productive  process,  constitutes  an  imperative  public  duty.  The 
steam  railroads  are  the  public  highways  of  the  modern  world. 
They  are  the  arteries  of  social  and  commercial  life.  Whether 
the  state  undertakes  to  provide  this  indispensable  service 
directly,  or  delegates  its  authority  to  private  corporations,  the 
obligation  to  meet  the  public  need  for  transportation  facilities 
and  to  safeguard  the  public  interest  in  their  operation  is  un- 
questioned and  fundamental.  In  so  far  as  the  American  trans- 
portation structure  falls  short  of  accomplishing  these  ends, 
change  and  modification  of  existing  adjustments  must  be  in- 
troduced. 

But  these  obligations  were  essentially  as  binding  in  1914, 
and  in  the  years  preceding,  as  they  were  in  19 16.  The  causes 
of  these  shortcomings  were  permanent,  and  the  maladjustments 
which  they  reflected  were  evolved  under  normal  peace-time 
conditions.  There  was  no  actual  war  emergency  in  1916,  and  no 
extraordinary  war  measures  were  necessary.    Even  the  threat- 
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ened  disruption  of  the  railroad  service  through  a  nation-wide 
strike  in  the  fall  of  191 6  was  but  a  reflection  of  the  tradition* 
ally  unsatisfactory  adjustment  of  labor  relationships  in  the 
railroad  industry.  The  essentially  war  character  of  the  rail* 
road  problem  did  not  emerge  till  the  year  191 7,  and  the  war- 
time operation  of  the  railroads  may  be  said  to  date  from  the 
banning  of  that  year.  While  the  United  States  did  not 
formally  enter  the  war  till  April,  and  no  definite  organization 
of  the  railroads  for  purposes  of  cooperation  came  into  being 
until  after  the  declaration  of  war,  we  were  so  obviously  drift- 
ing into  armed  conflict  during  the  last  three  months  of  ''neu- 
trality/' that  improved  satisfaction  of  allied  economic  needs 
came  to  be  regarded  as  essential  to  our  national  self-interest, 
even  before  diplomatic  relations  with  Germany  were  broken  ofl^ 
"altogether." 


§^.    The  War  Burden  of  the  Railroads 

War  expressed  its  demand  upon  the  railroads  in  terms  of 
traffic.  The  extraordinary  traffic  increase  of  1916 — ^an  addition 
of  32  per  cent.,  or  89  billion  ton  miles,  over  the  preceding  year 
— ^was  further  augmented  in  191 7.  The  ton  mileage  for  that 
year  reached  the  unprecedented  total  of  more  than  398  billion. 
This  constituted  an  increase  of  about  9  per  cent,  over  the  ab- 
normally large  1916  tonnage,  and  of  32  per  cent,  over  the  ton- 
nage of  191 3,  which  had  been  the  high-water  mark  in  railroad 
traffic  up  to  the  war  period.*    The  mere  growth  of  traffic,  in 

*  Compare  the  following  from  C  O.  Rugi^les,  "Railway  Service  and 
Regulation/'  Quarterly  Journal  of  Economics,  Vol.  XXXIII,  Novem- 
ber, 1918,  pp.  129-130:  "In  the  first  five  months  after  a  state  of  war 
was  declared  between  this  country  and  Germany,  the  railroads  handled 
more  freight  tonnage  than  in  any  whole  year  previous  to  1904.  On 
51  per  cent  of  the  railroad  mileage  of  the  United  States  in  the  sum- 
mer of  1917,  there  was  an  increase  of  16  per  cent,  or  3,354,000,000  ton 
miles  in  one  month.  This  was  equivalent  to  adding  35,000  miles  of 
railroad  to  that  of  the  United  States,  with  an  average  density  of 
freight  traffic  on  each  mile  equal  to  the  average  density  of  all  rail- 
roads in  the  United  States  in  1915.  This  virtual  addition  to  the  fixed 
plant  of  American  Railroads  nearly  equaled  the  total  railway  mileage 
of  Germany  in  1913  and  exceeded  that  of  Great  Britain  in  1914.    In 
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view  of  the  extreme  urgency  of  the  war  demand,  presented  an 
operating  problem  of  the  utmost  importance.  But  the  char- 
acter of  the  demand  had  also  changed.  The  191 6  increase  had 
been  stimulated  primarily  by  the  export  of  food  and  munitions 
to  Europe  while  we  were  still  a  neutral  power.  The  main- 
tenance of  an  uninterrupted  flow  of  materials  and  supplies  to 
the  European  belligerents  became  imperative  when  we  asso- 
ciated ourselves  with  them  in  active  warfare.  Vast  quantities 
of  goods  were  constantly  being  transported  to  the  seaboard  for 
shipment  to  Europe  in  support  of  our  allies.  Our  immense 
exports  of  19 16 — ^aggregating  $4,272,000,000— reached  the 
staggering  total,  during  191 7,  of  $6,227,000,000. 

But  the  actual  prosecution  of  war  imposed  upon  the  rail- 
roads a  huge  domestic  burden,  also,  both  military  and  indus- 
trial. The  extent  of  American  participation  in  the  war  was 
dependent  upon  the  effectiveness  of  our  mobilization  of  man- 
power and  resources.  Troop  movements  alone  imposed  a 
heavy  traffic  demand  upon  the  railroads.  The  year  191 7  saw 
the  beginning  of  the  mobilization  and  subsequent  demobiliza* 
tion  of  an  army  of  five  million  men,  over  two  million  of  whom 
reached  the  theater  of  operations  on  the  battlefields  of  Europe. 
These  troops  had  to  be  transported  from  points  of  mobilization 
to  training  camps,  and  from  training  camps  to  ports  of  em- 
barkation. The  camps  themselves  had  to  be  speedily  con- 
structed, necessitating  the  transport  of  large  quantities  of  ma* 
terials ;  and  while  at  the  military  camps,  our  embryonic  army 
had  to  be  supplied  with  food,  clothing,  and  equipment  for 
training  purposes.  When  the  men  reached  France,  they  were 
still  supplied  for  the  most  part  from  bases  in  America. 

The  added  industrial  burden,  in  so  far  as  it  can  be  distin- 
guished from  the  military  burden,  resulting  from  the  bellig- 
erency of  the  United  States,  manifested  itself  not  only  in  the 
further  stimulation  of  the  so-called  essential  industries  for  the 

the  last  annual  report  of  the  Pennsylvania  Railroad  Comixany,  it  is 
claimed  that  the  ton  mileage  of  that  system  for  the  year  191 7  exceeded 
by  over  60  per  cent,  the  combined  annual  ton  mileage  before  the  war 
ci  all  of  the  railroads  in  Great  Britain  and  France." 
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more  effective  support  of  our  allies,  but  in  the  unparalleled 
increase  of  our  own  governmental  expenditures.  These  ex- 
penditures jumped  from  the  billion  a  year  basis  of  the  pre-war 
period  to  a  war  exi>enditure  of  about  a  billion  dollars  a  month. 
A  substantial  portion  of  this  increased  expenditure  served  to 
intensify  industrial  activity  and  to  increase  railroad  traffic.  In 
spite  of  the  great  restriction  of  private  consumption  effected 
by  the  organized  efforts  of  many  governmental  and  patriotic 
agencies,  the  productive  capacity  of  the  country  was  driven 
to  the  utmost.  During  the  year  191 7  the  national  output 
reached  a  peak  never  before  attained.'  Transportation  played 
an  essential  role  in  this  speeding  up  of  the  productive  process. 
Our  railroad  systems  were  subjected  to  an  enormous  strain. 

But  the  extent  of  the  transportation  burden  is  not  to  be 
measured  merely  by  the  growth  of  traffic.  In  the  first  place, 
expedition  in  the  handling  of  freight  assumed  unusual  impor- 
tance. Not  only  was  it  necessary  to  supply  our  troops  at  home 
and  abroad,  but  no  delay  in  supplying  them  could  be  tolerated. 
A  similar  urgency  dominated  the  export  situation,  especially 
in  the  provision  of  foodstuffs  for  our  allies.  Moreover,  the 
handling  of  troops  in  this  country  required  special  facilities, 
particular  care  as  to  safety,  some  degree  of  secrecy,  and  rea- 
sonable speed.  About  two-thirds  of  the  troops  moved  neces- 
sitated the  provision  of  special  trains.  The  service  also  re- 
quired   much    care    and    detailed    adjustment    in    routing, 

"According  to  Professor  Wesley  C.  Mitcheirs  index  number  for 
production  during  the  war  period,  production  increased  16  per  cent,  in 
1917,  as  compared  with  1913.  (History  of  Prices  During  the  War, 
Summary,  War  Industries  Board  Price  Bulletin  No.  i,  p.  45.)  Accord- 
ing to  B.  M.  Anderson's  index  number,  production  increased  16.7  per 
cent,  in  1917  over  the  output  of  1913.  {New  York  Times  Annalist,  Jan- 
uary 6,  1919.)  According  to  Professor  David  Friday,  *There  is  evi- 
dence that  we  have  increased  our  output  of  products  from  2^  to  30  per 
cent,  over  the  pre-war  period  through  the  complete  utilization  of  our 
natural  resources,  our  plant  and  machinery,  and  our  labor."  {Journal  of 
Political  Economy,  Vol.  XXVII,  No.  2,  February  1919  p.  117.)  Ac- 
cording to  Professor  Walter  W.  Stewart's  index  number,  production 
increased  24  per  cent,  in  1917,  25  per  cent,  in  1918,  and  20  per  cent,  in 
1919,  as  compared  with  the  average  of  the  years  191 1  to  I9I3«  (The 
American  Economic  Review,  Vol.  XI,  No.  i,  March  1921,  p.  <%.) 
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scheduling,  feeding,  and  so  on,  not  nonnaOy  involved  in  an 
increase  in  passenger  traffic  Furthermore,  the  major  portion 
of  the  increased  traffic  burden  was  concentrated  in  the  eastern 
section  of  the  country.  The  buHc  of  the  export  trade  and  the 
flow  of  supplies  in  support  of  our  expeditionary  forces  neces- 
sarily passed  through  the  Atlantic  sesd>oard  cities.  The  trend 
of  traffic  was  so  predominantly  eastward,  that  a  vast  accumula- 
tion of  loaded  cars,  and  often  of  entire  trains,  at  eastern 
terminal  and  junction  points  rapidly  followed,  and  western 
producing  centers  were  deprived  of  ''empties''  for  .the  move- 
ment of  essential  freight  These  conditions  resulted  in  the 
greatest  congestion  of  traffic  in  yards  and  terminals  and  the 
largest  car  shortages  ever  exi)erienced  in  this  country.  In 
February,  1917,  i45/xx>  cars  had  accumulated  at  eastern  ter- 
minals. Throughout  the  year  the  car  shortages  were  very 
serious,  but  they  became  particularly  threatening  just  prior  to 
our  recognition  that  a  state  of  war  existed  between  the  United 
States  and  Germany.  On  March  31,  the  net  car  shortage 
reached  the  enormous  total  of  i44»797.*  Finally,  the  burden  of 
the  railroads  was  intensified  by  the  decreased  resort  to  water 
transportation.  The  onnpelling  demands  of  the  ocean  carry- 
ing trade  resulted  in  a  progressive  withdrawal  of  vessels  from 
the  Great  Lakes  and  from  coast-wise  shq)ping.  As  the  water- 
borne  tonnage,  in  domestic  commerce,  gradually  diminished, 
the  difficulties  of  the  railroads  were  intensified;  for  this  im- 
portant auxiliary  transportation  instrument  became  less  avail- 
able as  the  need  for  its  utilization  became  more  urgent.^ 

'This  car  shortage  was  exceeded  but  twice  durinff  the  year  1917, 
and  only  slightly.  On  May  i,  the  shortage  was  148^^7  cars;  and  on 
November  i,  it  was  i48»494  cars. 

^'That  less  water-borne  traffic  has  been  responsible  for  a  part  of 
this  marked  increase  in  rail  traffic  (during  1917)  may  be  seen  from 
the  fact  that  vessels,  not  only  from  the  Great  Lakes  but  from  our 
intercoastal  trade,  have  turned  to  the  more  profitable  ocean  carrying 
trade.  This  shift  is  reflected  in  the  percentage  of  our  exports  and 
imports  which  have  been  carried  in  American  vessels  since  the  war 
began.  In  the  fiscal  year  1914,  this  percentage  was  917;  in  1917,  it  was 
18.6.  In  the  fiscal  year  1915,  there  was  a  total  of  335  vessels  with 
1346,658  tons  cargo  in  the  coastwise  trade  from  the  Atlantic  to  the 
Pacific  and  viV#  versa.    In  the  first  half  of  the  fiscal  year  1917,  there 
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The  aggregate  result  of  all  these  factors  was  an  enormotts 
strain  upon  the  railroad  structure.  The  question  of  ways  and 
means  of  meeting  this  extraordinary  situation  constituted  the 
characteristic  war-time  railroad  problem.  The  organization, 
policies,  and  activities  relied  upon  for  its  solution  constitute  the 
war  administration  of  the  railroads. 

§j.    Public  versus  Prwaie  War  AdministraHan 

In  view  of  the  acute  character  of  the  railroad  situation,  as 
briefly  outlined  above,  and  in  face  of  the  critical  importance  of 
America's  participation  in  the  war,  the  assumption  of  public 
control  of  our  transportation  systems  upon  the  outbreak  of 
hostilities  between  the  United  States  and  Germany  would  have 
constituted  the  natural  initial  step  in  the  war  administration  of 
the  railroads.  Concentration  of  effort  and  unity  of  control  are 
indispensable  to  success  in  modem  military  enterprise.  They 
are  as  necessary  for  the  full  utilization  of  economic  resources 
as  they  are  for  complete  coordination  of  military  operations. 
And  since  war  is  a  national  undertaking,  this  concentrated 
effort  and  unified  control^  in  all  essential  matters,  must  be 
vested  in  the  Government.  With  respect  to  railroad  transpor- 
tation the  wisdom  of  this  policy  was  recognized  immediately  by 
all  the  leading  European  belligerents.  In  England,  where  as 
in  the  United  States  private  ownership  and  operation  of  the 
railroads  is  normally  relied  upon,  the  roads  were  taken  over  by 
the  Government  as  early  as  August  4,  191 4,  the  very  day  that 
war  was  declared  against  Germany.  In  France,  too,  the  Gov- 
ernment assumed  control  of  the  operation  of  all  the  railroads 
immediately  upon  the  outbreak  of  war.  In  Italy  public  owner- 
ship and  operation  represented  the  country's  permanent  policy, 

were  but  18  vessels  with  a  tonnage  of  97^3.  From  testimony  before 
the  Newlands  Committee,  it  appears  that  prior  to  the  autumn  of  1915 
there  never  had  been  a  record  of  a  carload  of  grain  moyin|:  from 
Oregon  or  Washington  over  the  Union  Pacific  to  the  Atlantic  Sea- 
board; that  since  that  time,  many  thousands  of  carloads  had  been 
sent  overland  on  that  and  other  railways  to  Atlantic  ports."  C.  O. 
RtUBgles,  op,  cit.,  pp.  130-131. 


74        THE  AMERICAN  RAILROAD  PROBLEM 

and  no  radical  readjustment  was  necessary.  Germany's  govern- 
ment railroads  were  in  large  measure  constructed  and  or- 
ganized, during  her  forty  years  of  preparation  for  "the  next 
war/'  under  the  dominating  influence  of  military  needs.  The 
United  States,  of  all  the  gjeat  powers,  failed  to  resort  to 
government  operation  upon  the  outbreak  of  war.  For  a  period 
of  nine  months  sole  reliance  continued  to  be  placed  upon  our 
traditional  system  of  private  management. 

The  continuation  of  this  policy  represented  the  free  choice  of 
our  governmental  authorities.  The  power  exercised  by  the 
President  in  issuing  his  proclamation  of  December  26,  191 7, 
whereby  the  railroads  were  brought  under  Federal  Control, 
was  available  on  April  6,  191 7,  when  a  state  of  war  with  Ger- 
many was  formally  recognized.  In  addition  to  the  constitu- 
tional authority  vested  in  the  President  as  commander-in-chief 
of  the  military  forces  of  the  United  States,  the  power  of  public 
railroad  operation  had  been  specifically  conferred  upon  him. 
As  early  as  August  29,  1916,  more  than  seven  months  before 
the  United  States  entered  the  world  war,  the  following  pro- 
vision was  enacted  as  part  of  the  Army  Appropriation  Act: 
"The  President,  in  time  of  war,  is  empowered,  through  the 
Secretary  of  War,  to  take  possession  and  assume  control  of 
any  system  or  systems  of  transportation,  or  any  part  thereof, 
and  to  utilize  the  same  to  the  exclusion,  as  far  as  may  be 
necessary,  of  all  other  traffic  thereon  for  the  transfer  or  trans- 
portation of  troops,  war  material  and  equipment,  or  for  such 
other  purposes  connected  with  the  emergency  as  may  be  need- 
ful or  desirable."  The  President  specifically  relied  upon  this 
authorization  in  his  subsequent  decision  'to  take  possession 
and  assume  control"  of  the  railroads. 

American  reliance  upon  private  railroad  operation  during 
the  first  nine  months  of  the  war  may  be  traced  to  a  number  of 
causes.  In  the  first  place  there  was  a  general  disposition  on 
the  part  of  the  Government,  apparent  in  many  of  its  early  war 
activities,  to  resist  an  immediate  and  energetic  transition  from 
a  peace  to  a  war  economy.    The  critical  character  of  the  mili- 
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taiy  situation  was  not  clearly  recognized  in  April,  I9i7«  There 
was  a  wide-spread  feeling  that  American  participation  in  the 
war  might  be  restricted  to  the  provision  of  auxiliary  services — 
money  and  supplies,  for  the  most  part — ^without  the  necessity 
of  thorough-going  organization  on  a  war  basis.  The  vigorous 
German  offensive  of  the  following  spring — ^launched  on  March 
21,  1918,  the  very  day  of  the  enactment  of  the  Federal  Control 
Act — ^was  not  foreseen  by  the  American  people  as  a  whole, 
nor  even  by  the  inner  group  of  governmental  officials  who  were 
presumably  in  closest  touch  with  the  realities  of  the  military 
situation.  Not  until  after  the  visit  of  the  French  and  British 
commissioners  did  the  stupendous  military  importance  of  the 
role  to  be  played  by  America  begin  to  dawn  upon  the  Ameri- 
can mind.  The  Government's  laissez-faire  attitude  toward  the 
railroads  during  the  early  months  of  war  was  but  the  reflec- 
tion in  a  particular  field  of  its  general  disposition  to  ''make 
haste  slowly"  in  mobilizing  American  man-power  and  resources 
for  actual  participation  on  European  battldields. 

But  another  and  more  fundamental  cause  serves  to  explain 
the  retardation  of  federal  railroad  control.  The  most  effective 
obstacle  to  an  immediate  transition  to  government  operation 
was  the  deep-rooted  individualistic  temper  of  the  American 
people.  The  exigencies  of  war  did  not  lead  to  the  instantane- 
ous transformation  of  the  spirit  of  individualism.  It  continued 
to  exert  a  powerful  influence  in  spite  of  war,  and  even  in  the 
adjustment  of  the  status  of  a  semi-public  industry  like  railroad 
transportation.  The  railroad  executives  were  inclined  to  resist 
the  adoption  of  government  control,  until  the  pressure  of 
events  compelled  them  to  accept  it  as  an  emergency  measure. 
In  part  they  were  doubtless  imbued  with  the  desire  to  safe- 
guard their  opportunity  to  render  responsible  patriotic  service 
in  a  great  cause.  But  the  dominating  influence  unquestionably 
sprang  from  their  determination  to  avert,  if  possible,  an  ex- 
periment in  public  operation  that  might  result  in  its  establish- 
ment as  permanent  railroad  policy.  From  the  beginning,  there- 
fore, they  naturally  set  forth,  with  the  emphasis  of  conviction. 
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the  superiority  of  experienced  and  highly  organized  private 
initiative  over  untried  and  undefined  public  effort,  even  in  the 
war  emergency.  The  same  frame  of  mind  was  manifest  when 
the  spokesmen  for  the  carriers  subsequently  insisted  upon  the 
establishment  of  a  fixed  or  definitely  ascertainable  time  for  the 
termination  of  Federal  Control,  so  that  the  war  experiment 
might  not  be  "construed  as  prejudicing  the  future  policy  of  the 
Federal  Government  concerning  the  ownership,  control,  or 
regulation"  of  the  railroads ;  and  the  basis  of  the  most  vigor- 
ous opposition  to  the  proposal  for  the  extension  of  Federal 
Control  for  a  period  of  five  years,  made  by  Directors-General 
McAdoo  and  Hines  after  the  armistice,  was  likewise  centered 
in  the  combination  of  deep-seated  antipathy  to  government 
ownership  and  operation,  and  in  the  wide-spread  fear  that  "an 
entering-wedge"  in  this  direction  might  prove  dangerous. 

The  railroads  succeeded  in  establishing  their  point  of  view 
on  all  these  occasions,  not  alone  because  their  interests  were 
compactly  organized  and  their  opinions  expertly  presented, 
but  because  their  attitude  was  representative  of  the  judgment 
and  wishes  of  the  most  influential  portion  of  the  American 
people.  While,  in  the  course  of  the  war,  there  was  great  in- 
tensification of  governmental  activity,  and  the  field  of  public 
control  over  industrial  action  became  very  extensive,  at  its 
outbreak  the  traditional  American  presumption  against  col- 
lective economic  enterprise  still  prevailed.  This  presumption 
was  potent  enough  to  induce  the  federal  administration,  ad- 
mittedly progressive  in  its  tendencies,  and  often  charged  with 
semi-socialistic  leanings,  to  rely  upon  private  railroad  operation 
during  the  first  nine  months  of  the  war.  When  the  roads  were 
finally  taken  over  by  the  Government,  President  Wilson  de- 
clared, in  the  statement  accompanying  his  proclamation,  that 
it  had  been  ''in  the  spirit  of  American  institutions  to  attempt  to 
do  ever3rthing  that  was  possible  through  private  management" ; 
and  when,  on  January  4,  19 18,  he  delivered  his  address  to 
Congress  reporting  the  initiation  of  Federal  Control,  he  em- 
phasized once  more  the  basis  of  his  reliance  upon  private 
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railroad  management  during  the  early  months  of  the  war: 
"It  was  in  the  true  spirit  of  America,  and  it  was  right,  that  we 
should  first  try  to  eflFect  the  necessary  unification  under  the 
voluntary  action  of  those  who  were  in  charge  of  the  great 
railway  properties ;  and  we  did  try  it'*  i 

§^.    The  Railroads'  War  Board 

But  while  America's  declaration  of  war  did  not  bring  im- 
mediate federal  railroad  control,  the  necessity  of  such  coor- 
dination of  the  various  operating  agencies  as  would  make  a 
reasonable  degree  of  unification  possible,  was  at  once  recog- 
nized. Such  results  could  be  realized,  under  private  manage- 
ment, only  through  extensive  cooperative  action.  Organization 
for  this  purpose  was  definitely  eflFectuated  five  days  after  the 
declaration  of  war.  On  April  ii,  1917,  the  leading  railroad 
executives  of  the  United  States  met  in  Washington,  and  in 
conformity  with  the  request  of  the  Council  of  National  De- 
fense submitted  through  Daniel  Willard,  vested  large  powers 
in  the  Special  Committee  on  National  Defense  of  the  American 
Railway  Association,  and  centered  chief  authority  in  its  execu- 
tive committee  of  five  members.  This  executive  committee  was 
subsequently  designated  by  the  carriers  and  their  adminis- 
trative officials  as  the  Railroads'  War  Board.*  The  basis  of 
this  delegation  of  authority  was  an  agreement  by  the  carriers, 
amongst  themselves,  and  with  the  federal  and  state  govern- 
ments, whereby  the  railroads  pledged  themselves,  during  the 
continuance  of  the  national  emergency,  to  ''coordinate  their 
operations  in  a  continental  railway  system,  merging  during 
such  period  all  their  merely  individual  and  competitive  activi- 

*The  members  of  the  Railroads'  War  Board  were  Fairfax  Harrison 
of  the  Southern  Railway,  Chairman;  Samuel  Rea  of  the  Pennsylvania 
Railroad;  Howard  Elliott  of  the  New  York,  New  Haven  and  Hart- 
ford ;  Julius  Kruttschnitt  of  the  Southern  Pacific ;  and  Hale  Holden  of 
the  Chicago,  Burlinp^on  and  Quincy.  Daniel  Willard  of  the  Baltimore 
and  Ohio,  representmg  the  Council  of  National  Defense,  and  Edgar  E. 
Clark  of  the  Interstate  Commerce  Commission  were  members  ex  officio. 
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ties  in  the  effort  to  produce  a  maximum  of  national  transporta- 
tion efficiency." 

The  Railroads'  War  Board  was  immediately  organized 
(April  II,  1917),  and  opened  headquarters  in  Washington. 
The  larger  questions  of  policy  were  determined  by  the  entire 
Board.  For  this  purpose,  it  kept  in  constant  touch  with  the 
Council  of  National  Defense,  through  Daniel  Willard,  and  with 
the  Interstate  Commerce  Commission,  through  Edgar  E.  Clark, 
who  were  both  ex-officio  members  of  the  Board.  In  addition, 
it  created  a  number  of  sub-committees,  through  which  the 
Board  was  enabled  to  keep  in  close  and  constant  contact  with 
the  Government,  and  to  provide  the  necessary  organization  for 
the  various  military  tasks  which  the  railroads  were  called  upon 
to  perform.  In  view  of  the  fact  that  traffic  congestion  and 
acute  car  shortage  were  the  outstanding  difficulties  of  the  rail- 
road situation  upon  America's  entrance  into  the  war,  the  most 
important  of  the  services  rendered  by  these  sub-committees 
was  that  performed  by  the  Commission  on  Car  Service. 

By  act  of  Congress  of  May  29,  1917,  the  Interstate  Com- 
merce Commission  was  given  express  jurisdiction  to  regulate 
car  service.  This  legislation  vested  in  the  Commission  sum- 
mary power  over  "the  movement,  distribution,  exchange,  inter- 
change, and  return  of  cars  used  in  the  transportation  of  prop- 
erty." The  carriers  were  required  to  "establish,  observe,  and 
enforce  just  and  reasonable  rules,  regulations  and  practices 
with  respect  to  car  service,"  but  the  Interstate  Commerce  Com- 
mission was  authorized  to  "suspend  the  operation  of  any  rules, 
regulations  or  practices  then  established  with  respect  to  car 
service  for  such  time  as  may  be  determined  by  the  Commis- 
sion," and  it  was  empowered  to  issue  such  orders  "as  in  its 
opinion  will  best  promote  car  service  in  the  interest  of  the 
public  and  the  commerce  of  the  people."  Accordingly,  in 
July,  1917,  the  Interstate  Commerce  Commission  organized  a 
division  of  car  service,  later  known  as  its  Bureau  of  Car 
Service.  But  the  activities  of  the  carriers'  Commission  on  Car 
Service  made'  it  unnecessary  for  this  Bureau  to  exercise  the 
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summary  powers  conferred  by  the  new  legislation.  It  had 
been  the  traditional  policy  of  the  Interstate  Commerce  Com- 
mission to  limit  itself  to  a  minimtmi  of  participation  in  actual 
railroad  management,  and  in  accordance  with  this  policy  it  was 
contented  to  cooperate  with  the  carriers'  commission  and  to 
serve  merely  in  an  advisory  capacity  in  this  matter.  In  its 
annual  report  for  191 7,  the  Commission  declared:  "Where  oc- 
casion requires,  orders  or  directions  will  issue  under  the  car 
service  act  and  directly  to  the  carrier  or  carriers  directly  con- 
cerned. Subject  to  this  fundamental  principle,  the  Commission 
is  availing  itself,  and  will  continue  to  avail  itself,  of  cooperative 
effort  on  the  part  of  the  carriers'  commission  on  car  service."  • 
And  in  its  annual  report  for  1918  the  Interstate  Commerce 
Commission  testified  that  "directions  to  the  carriers'  commis- 
sion on  car  service  sufficed  to  effect  compliance  with  directions 
of  the  bureau  of  car  service." 

In  spite  of  the  cooperative  policy  of  the  Interstate  Commerce 
Commission,  and  in  spite  of  the  absence  of  any  other  official 
transportation  agency  during  the  months  of  private  operation, 
the  railroads  were  hampered  by  divided  authority  in  their 
efforts  to  relieve  traffic  congestion.  It  was  the  policy  of  the 
carriers  to  allow  priority  of  transport  to  all  government  ship- 
ments and  to  raw  materials  and  supplies  for  essential  indus- 
tries. But  under  the  powers  vested  in  the  President  to  direct 
that  priority  be  accorded  to  the  transportation  of  troops  and 
the  carriage  of  materials  of  war,  the  War  Department,  the 
Navy  Department,  and  the  United  States  Shipping  Board 
exercised  authority  over  car  service  by  requiring  preferential 
rights  in  the  shipment  of  extensive  tonnage  originating  under 
their  jurisdiction.  The  Food  Administration  and  the  Fuel 
Administration  likewise  exercised  authority  over  the  transpor- 
tation service  through  regulations  governing  the  purchase  and 
sale  of  certain  foodstuffs  and  instructions  affecting  the  move- 
ment of  fuel.     Since  it  was  becoming  increasingly  apparent 

*  Thirty-first  Annual  Report  of  the  Interstate  Commefx:e  Commission, 
I9i7»  P'  ^ 
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that  the  growing  traffic  burden  would  inevitably  exceed  the 
carrying  capacity  of  the  roads,  as  then  organized,  the  railroads 
desired  and  the  public  welfare  demanded  that  authority  for 
determining  priority  or  preference  in  the  transportation  of 
essential  commodities  be  centralized.  Accordingly,  a  Priorities 
Statute  was  passed  on  August  lo,  1917,  and  control  of  priority 
orders  was  entrusted  to  Judge  Robert  S.  Lovett  of  the  Union 
Pacific  Railroad  as  Director  of  Priority  in  Transportation. 
Judge  Lovett  exercised  the  powers  vested  in  the  President  to 
dictate  the  order  in  which  transportation  needs  should  be  satis- 
fied, by  granting  preference  or  priority  to  such  traffic  as  he 
deemed  most  essential  to  the  national  defense  and  the  country's 
welfare.  Greater  coordination  followed,  anc}  the  efiForts  of  the 
railroads  to  meet  the  exigencies  of  war  through  voluntary  co- 
operation were  somewhat  facilitated,  as  the  inefficiency  which 
naturally  accompanied  diffusion  of  control  over  car  service  was 
partially  eliminated.  Not  until  the  unified  practices  of  Federal 
G)ntrol  were  established  was  this  hampering  influence  of  di- 
vided authority  entirely  removed. 

The  Railroads'  War  Board,  acting  through  the  Commission 
on  Car  Service  and  its  other  agencies,  as  well  as  by  direct 
order,  began  at  once  an  extensive  campaign  of  publicity  among 
shippers  for  fuller  and  more  efficient  utilization  of  available 
tonnage.  In  so  far  as  mere  persuasion  proved  ineffective,  rules 
and  regulations  were  formulated  concerning  the  use  of  equip* 
ment  and  the  movement  of  freight.  Embargoes  were  placed  on 
congested  areas.  Every  effort  was  made  to  increase  the  aver- 
age load  per  car.  Carload  shipments  were  everywhere  encour- 
aged. Equipment  was  transferred  from  the  less  active  localities 
to  sections  of  the  country  where  the  need  was  most  urgent. 
Passenger  train  service,  in  so  far  as  it  was  deemed  ''unneces- 
sary," was  curtailed.  The  daily  mileage  of  both  freight  cars 
and  locomotives  was  substantially  increased.  The  idle  time  of 
equipment  of  all  kinds  was  greatly  decreased.  To  some  extent 
both  traffic  and  equipment  were  pooled.  The  Board  authorized 
pools  of  coal  and  iron  ore  at  Lake  Erie  ports,  a  pool  of  coal 
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at  Atlantic  ports  (the  so-called  Tidewater  Fool),  and  the 
poofing  of  box-car  equipment  throughout  the  country  with  the 
suspension  of  restrictive  car  service  rules.  On  November  24, 
when  the  situation  became  critical  and  the  transition  to  Federal 
Control  was  fast  approaching,  an  order  was  issued  directing 
"that  all  available  facilities  on  all  railroads  east  of  Chicago 
be  pooled  to  the  extent  necessary  to  furnish  maximum  freight 
movement."  The  railroads  regarded  this  step  as  a  revolution- 
ary measure  for  the  relief  of  traffic  congestion  on  the  eastern 
lines.  In  its  announcement  of  this  order  the  Railroads'  War 
Board  stated :  "The  effect  will  be  that  to  the  full  extent  that 
conditions  render  it  desirable  the  railways  will  be  operated  as 
a  tmit,  entirely  regardless  of  their  ownership  and  individual 
interests.  The  operating  vice-presidents  of  the  eastern  lines 
have  been  appointed  a  committee  to  operate  as  a  unit  all  the 
lines  involved,  and  have  been  given  instructions  and  authority 
to  adopt  all  measures  which,  in  their  judgment,  may  be  neces- 
sary to  relieve  the  present  situation  and  assure  the  maximum 
amount  of  transportation.  •  •  •  An  important  part  of  the  plan 
adopted  for  the  operation  of  the  eastern  lines  is  that  of  plac- 
ing at  their  disposal  facilities  of  railways  in  other  territories 
to  such  an  extent  as  may  be  necessary."  ^ 

The  accomplishments  of  the  Railroads'  War  Board  during 
the  period  of  private  war-time  operation  were  both  substantial 
and  important.  During  the  greater  part  of  the  period,  as  a 
result  of  willing  and  active  cooperation  between  the  railroads, 
the  shippers,  and  the  public  authorities,  the  increased  traffic 
burden  was  carried  with  reasonable  success,  and  the  conges- 
tion was  considerably  alleviated.  While,  as  we  shall  see  later, 
no  "continental  railway  system,"  in  any  real  sense,  resulted 
from  the  cooperative  activities  of  the  railroads,  it  is  equally 
true  that  their  "merely  individual  and  competitive  activities" 
were  not  allowed  the  free  rein  of  normal  operating  conditions. 
The  demands  of  the  war  emergency  were  sufficiently  control- 

*  Quoted  in  Thirty-second  Annual  Report  of  the  Interstate  Cominerce 
Conimisaion,  1918^  p.  & 
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ling  to  prevent  a  breakdown  of  the  railway  service  during  the 
spring  and  summer  months.  The  mere  statement  of  the 
metiiods  employed,  briefly  described  in  the  preceding  para- 
graph^ indicates  the  unusual  character  of  the  operating  policies 
adopted  by  the  railroads  and  the  accompanying  increase  in  the 
efficiency  of  the  transportation  service.  A  quantitative  state- 
ment of  the  results  is  even  more  impressive.  We  have  already 
noted  the  large  increase  in  the  traffic  burden  which  the  railroads 
were  called  upon  to  handle  during  the  year  1917;*  some  of  the 
detailed  achievements  through  which  this  task  was  accom- 
plished provide  concrete  evidence  of  the  general  success  of  the 
undertaking  for  the  greater  part  of  the  period.  The  measure 
of  relief  from  congestion  may  be  gathered  from  the  fact  that 
the  new  code  of  car  service  rules  and  the  pooling  of  box-cars 
resulted  in  a  reduction  of  the  accumulation  of  cars  at  eastern 
terminals  from  145,000  in  February  to  about  60,000  in  July. 
The  car  shortages  of  144,797  on  March  31,  and  148,627  on  May 
I,  were  reduced  to  33,776  on  August  i,  and  34,605  on  Sep- 
tember I.  In  the  course  of  the  year  an  increased  freight  ton- 
nage of  9  per  cent,  (over  1916)  was  handled  without  substantial 
increase  of  equipment :  an  increase  in  average  carload  of  9.3 
per  cent.,  in  average  trainload  of  7.3  per  cent.,  and  in  locomotive 
mileage  of  1.9  per  cent.,  during  the  first  eight  months  of  the 
activities  of  the  Railroads'  War  Board,  helped  to  make  this 
possible.  Between  May  and  October,  156,850  empty  cars  had 
been  requisitioned  from  carriers  whose  need  for  them  was  not 
immediate,  and  transferred  to  localities  in  which  the  need  for 
equipment  was  urgent.  The  voluntary  reduction  in  passenger 
train  mileage — accomplished  chiefly  in  order  to  conserve  fuel — 
was  estimated  by  the  War  Board  to  amount  to  25,000,000  a 
year.  The  coal  pools  justified  themselves  by  permitting  an 
increase  of  nearly  21  per  cent,  in  the  number  of  loaded  cars  of 
coal  moved  from  the  mines,  during  the  five-month  period  end- 
ing September  30,  191 7,  as  compared  with  the  corresponding 
period  of  the  preceding  year.    By  the  first  of  December  128,350 

*  See  ia,  pp.  69-73,  sitpra. 
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cars  of  materials  had  been  promptly  delivered  to  the  army 
cantomnents.  Details  of  this  character  might  be  multiplied. 
The  sole  purpose  at  this  juncture  is  to  indicate  that  the  ad- 
ministration of  the  railroads  during  the  period  of  private 
operation  attained  a  measurable  degree  of  success  in  meeting 
the  exigencies  of  the  war  crisis. 

These  accomplishments  were  the  more  notable  in  view  of  the 
fact  that  the  cooperative  efforts  of  the  railroads  were  entirely 
voluntary.  The  Railroads'  War  Board  had  no  legal  status. 
The  carriers  were  under  no  legally-binding  obligation  to  comply 
with  its  orders.  The  cooperation  of  shippers  was  largely  in- 
duced by  patriotic  motives.  The  War  Board  was  in  its  very 
nature,  therefore,  but  an  advisory  committee;  that  its  recom- 
mendations and  suggestions  received  wide  and  willing  accep- 
tance bespeaks  the  high  spirit  of  the  time  and  the  common 
determination  (partly  spontaneous  and  unselfish,  partly  the 
result  of  public  pressure)  to  render  public  service  in  a  great 
national  emergency.  Moreover,  there  were  serious  legal 
obstacles  to  the  operation  of  the  roads  as  ''a  continental  railway 
system."  The  carriers  were  subject  to  the  prohibitions  of  the 
Sherman  Anti-Trust  Act,  as  far  as  agreements  as  to  rates  or 
actual  consolidation  is  concerned ;  and  the  right  to  pool  earn- 
ings was  expressly  denied  them  by  the  anti-pooling  section  of 
the  Act  to  Regulate  Commerce.  Even  in  so  far  as  traffic  was 
pooled  by  the  roads,  it  was  done  under  the  extra-legal  sanction 
or  toleration  of  the  public  authorities.  Some  of  their  policies, 
actual  and  projected,  might  have  been  construed,  also,  as  run- 
ning counter  to  the  law  against  discrimination.  Furthermore, 
the  maintenance  of  the  identity  and  independence  of  the  in- 
dividual roads,  in  spite  of  their  general  agreement  to  operate 
their  properties  in  such  a  way  as  to  merge  their  merely  indi- 
vidual and  competitive  activities,  created  conflicts  of  financial 
interest  inherently  inconsistent  with  thorough-going  coordina- 
tion of  operating  policy.  In  the  face  of  all  these  obstacles,  the 
results  may  be  said  to  have  been  decidedly  creditable.  Volun- 
tary private  cooperation  was  superseded  by  Federal  Control, 
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as  we  shall  discover  in  the  following  pages,  not  primarily  be- 
cause the  Railroads'  War  Board,  considering  its  limitations  of 
authority  and  the  character  of  the  legal  framework  to  which 
it  was  subject,  failed  in  its  undertaking,  but  predominantly 
because  private  railroad  operation  as  such  was  fundamentally 
incapable  of  providing  that  centralized  direction  of  transporta- 
tion service  demanded  by  the  extraordinary  war  situation. 
The  President,  in  his  address  to  Congress  of  January  4,  1918, 
clearly  recognized  the  nature  of  the  difficulty;  the  history  of 
the  war  administration  of  the  railroads  under  private  manage- 
ment fully  justifies  his  interpretation  of  the  transition  to  Fed- 
eral Control: 

"The  directors  of  the  railways  responded  to  the  need  (of  uni- 
fication) promptiy  and  generously.  The  group  of  railway  execu- 
tives who  were  charged  with  the  task  of  actual  coordination  and 
general  direction  performed  their  duties  with  patriotic  zeal  and 
marked  ability,  as  was  to  have  been  expected,  and  did,  I  be- 
lieve, everything  that  it  was  possible  for  them  to  do  under  the 
circumstances.  If  I  have  taken  the  task  out  of  their  hands,  it 
has  not  been  because  of  any  dereliction  or  failure  on  their  part, 
but  only  because  there  were  some  things  which  the  government 
can  do  and  private  management  cannot." 

§5.    The  Transition  to  Federal  Control 

But  the  achievements  of  private  operation  under  the  guid- 
ance of  the  Railroads'  War  Board  were  not  sufficient  to  meet 
the  extraordinary  needs  of  war.  The  inexorable  logic  of 
events  made  the  transition  to  Federal  Control  inevitable.  In 
the  late  fall  and  early  winter  the  inability  of  our  transportation 
system  to  bear  the  strain  of  the  swiftly  growing  traffic  burden 
became  apparent  in  all  parts  of  the*  country.  A  complete  break- 
down of  the  service  was  seriously  threatened.  The  car  short- 
age, which  had  reached  the  low  point  of  33,776  on  August  i, 
increased  to  148,494  cars  on  November  i.  The  congestion  of 
freight  and  rolling-stock  in  the  eastern  district  virtually  para- 
lyzed the  railroad  service.  Loaded  cars  on  the  eastern  lines 
numbered  180,000  above  normal.    Terminal  facilities  became 
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so  congested  that  the  flow  of  traffic  came  almost  to  a  stand- 
still. The  obstacles  encountered  in  securing  the  release  of 
rolling-stock  were  themselves  the  result  of  conditions  which 
they  helped  to  accentuate.  The  eastern  wharves  could  not  be 
cleared  of  the  freight  which  had  accumulated  there  in  huge 
quantities,  because  of  the  lack  of  shipping  facilities  for  trans- 
Atlantic  transport;  and  this  lack  of  ships,  ready  to  sail,  was 
due  in  large  measure  to  their  inability  to  secure  coal  because 
of  the  railroad  congestion.  The  coal  situation  was  the  worst 
in  our  history.  Ships  with  vital  supplies  for  Europe  waited 
for  weeks  to  be  coaled.  Shortage  of  cars  at  the  mines,  the 
rigors  of  abnormally  severe  winter  weather,  the  inadequacies 
of  the  prevailing  system  of  coal  distribution,  the  diminution  of 
coastwise  coal  traffic  by  ship,  all  contributed  to  the  extreme 
gravity  of  the  situation.  Both  New  England  and  the  North- 
west were  threatened  by  a  serious  coal  famine.  Production 
was  curtailed,  the  process  of  mobilization  was  retarded,  much 
private  suffering  was  endured.  The  roads  lacked  equipment 
to  carry  the  enormous  traffic,  and  in  view  of  the  essential  lack 
of  authority  of  their  War  Board  and  the  illegality  of  pooling 
revenues,  and  of  other  means  of  concentrating  control,  they 
seemed  unable  further  to  increase  their  capacity  by  intensive 
means.  Conflicting  orders  as  to  freight  priorities,  despite  the 
formal  centralization  of  authority  in  the  Priorities  Director, 
added  to  the  difficulties.  Moreover,  the  carriers  were  unable 
to  secure  the  necessary  capital  for  purchase  of  equipment  and 
expansion  of  plant  and  facilities.  Railroad  credit  had  been 
at  a  low  ebb  even  before  the  war ;  in  competition  with  the  enor- 
mous government  borrowing,  the  railroads  were  helpless.  And 
the  pressure  of  foreign  demands  upon  the  productive  capacity 
of  the  equipment  companies  hampered  the  roads  in  their  utiliza- 
tion of  such  new  capital  as  could  be  made  available.  Industries 
capable  of  manufacturing  rolling-stock  were  engaged  at  almost 
full  capacity  on  orders  for  European  railways  and  for  Ameri- 
can railways  in  France. 
Under  all  these  circumstances,  the  heroic  efiForts  of  the  Rail- 
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roads'  War  Board  toward  the  end  of  the  period  of  private 
operation  were  unavailing.  Mention  has  already  been  made  of 
the  order  of  November  24  for  the  pooling  of  all  available 
facilities  on  all  roads  east  of  Chicago.  This  order  did  involve 
"revolutionary  measures,"  as  claimed  by  the  carriers,  in  com- 
parison with  their  previous  steps  toward  unification ;  but  even 
this  order  fell  far  short  of  establishing  "a  continental  railway 
system."  More  drastic  measures  were  contemplated.  Absolute 
embargoes  were  to  be  multiplied,  and  through  the  authority  of 
the  Fuel  Administrator  and  the  Priorities  Director,  the  trans- 
portation service  was  to  be  practically  restricted  to  the  move- 
ment of  war  materials  and  supplies,  coal,  foodstuffs,  and  other 
absolutely  essential  commodities.  But  all  these  suggestions  and 
plans  came  too  late.  A  fundamental  change  in  the  war  admin- 
istration of  the  railroads  was  on  the  horizon. 

The  exercise  of  governmental  authority  could  not  be  avoided. 
On  December  5,  1917,  at  the  height  of  the  railroad  crisis,  the 
Interstate  Commerce  Commission  transmitted  to  Congress  a 
special  report  "with  reference  to  transportation  conditions  as 
affecting  and  affected  by  the  war  in  which  the  United  States 
is  now  engaged."  This  report  stated  briefly  and  succinctly  the 
essential  elements  of  the  railroad  situation.  The  war  had  im- 
posed upon  the  railroads  a  tremendous  traffic  burden.  This 
burden  must  be  adequately  cared  for:  in  order  that  the  war 
may  be  brought  to  a  successful  conclusion,  our  systems  of 
transportation  must  be  "placed  and  kept^on  the  plane  of  highest 
efficiency."  Such  efficiency  can  be  secured  only  through  unifi- 
cation. This  unification  can  be  established  in  one  of  two  ways : 
either  through  unified  operation  by  the  carriers  themselves,  or 
through  unified  operation  by  the  President  under  his  war 
powers.  If  the  first  policy  is  adopted,  the  anti-pooling  clause 
of  the  Act  to  Regulate  Commerce  and  the  Sherman  Act  as 
applied  to  railroads  must  be  repealed,  for  the  duration  of  the 
war,  and  the  Government  must  provide  financial  assistance  to 
the  roads.    If  the  second  policy  is  adopted,  a  specific  guaranty 
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mttst  be  proxaded  to  the  roads  for  the  use  of  their  property 
while  under  government  control.' 

This  analysis  constitutes  the  chief  substance  of  the  special 
rq)ort  of  the  majority  of  the  Interstate  G)mmerce  Commission. 
The  premises — ^that  ''it  is  necessary  that  our  transportation 
systems  be  placed  and  kept  on  the  plane  of  highest  efficiency/' 
and  that  "this  can  only  be  secured  through  unification  of  their 
operations  during  the  period  of  war" — ^were  unquestionably 
sound.  But  the  conclusions  of  the  G)mmission  suggested  the 
possibility  that  this  tmification  might  be  effected  by  the  car- 
riers themselves,  provided  certain  legal  obstacles  were  removed 
and  financial  assistance  were  rendered  by  the  Government. 
The  decision  of  the  national  administration  to  resort  to  Fed- 
eral Control  was  a  rejection  of  this  alternative  of  unified 
private  operation  through  voluntary  agreement.  This  decision 
was  based  in  large  measure  upon  the  considerations  urged  by 
Commissioner  McChord  in  his  minority  report.  He  argued 
that  "our  experience  with  railroad  committees"  justifies  the  be- 
lief ''that  no  voluntary  committee  can  accomplish  what  the 
situation  demands" ;  that  the  element  of  self-interest,  competi- 
tive activities,  and  established  operating  practices  inevitably 
lead  to  the  subordination  of  general  transportation  needs  to 
the  demands  of  private  advantage ;  that  "the  unification  of  the 
present  diversified  governmental  control"  is  essential ;  that  this 
can  be  accomplished  through  the  exercise  of  the  presidential 
power  to  take  possession  and  assume  control  of  the  railroads, 
or  through  the  centralization  of  public  authority  over  the 
regulation  of  railroad  operations  now  vested  in  a  number  of 
agencies ;  that  in  either  case  "the  strong  arm  of  governmental 
authority  is  essential  if  the  transportation  situation  is  to  be 
radically  improved."  *• 

In  view  of  the  growing  intensification  of  transport  diffi- 
culties, deliberation  was  short  after  this  report  of  the  Inter- 

*  Special  Report  of  the  Interstate  Commerce  Commission  of  Decem- 
ber 5,  191 7,  reprinted  in  Thirty-second  Annual  Report,  1918,  pp.  5-7. 

^Ibid.,  pp.  8^ 
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state  Commerce  Commission  was  published.  The  President 
reached  a  swift  decision.  He  elected  to  adopt  the  second  of 
the  alternatives  suggested  by  the  majority  report,  to  rely  upon 
the  remedy  of  Federal  Control  primarily  urged  in  the  minority 
report  Accordingly,  on  December  26,  191 7,  President  Wilson, 
by  virtue  of  the  authority  vested  in  him  and  in  face  of  the  war 
emergency,  issued  a  proclamation  whereby,  through  the  Secre- 
tary of  War,  he  took  possession  and  assumed  control  from 
twelve  o'clock  noon  on  December  28,  191 7,  "of  each  and  every 
system  of  transportation  and  the  appurtenances  thereof  located 
wholly  or  in  part  within  the  boundaries  of  the  continental 
United  States  and  consisting  of  railroads,  and  owned  or  con- 
trolled systems  of  coastwise  and  inland  transportation,  en- 
gaged in  general  transportation,  whether  operated  by  steam  or 
by  electric  power,  including  also  terminals,  terminal  companies 
and  terminal  associations,  sleeping  and  parlor  cars,  private 
cars  and  private  car  lines,  elevators,  warehouses,  telegraph  and 
telephone  Unes  and  all  other  equipment  and  appurtenances 
commonly  used  upon  or  operated  as  a  part  of  such  rail  or  com- 
bined rail  and  water  systems  of  transportation; — ^to  the  end 
that  such  systems  of  transportation  be  utilized  for  the  transfer 
and  transportation  of  troops,  war  material  and  equipment,  to 
the  exclusion  so  far  as  may  be  necessary  of  all  other  traffic 
thereon;  and  that  so  far  as  such  exclusive  use  be  not  necessary 
or  desirable,  such  systems  of  transportation  be  operated  and 
utiKzed  in  the  performance  of  such  other  services  as  the  na- 
tional interest  may  require  and  of  the  usual  and  ordinary  busi- 
ness and  duties  of  common  carriers."  For  the  time  being, 
street  electric  passenger  railways,  including  interurbans,  were 
expressly  excluded  from  the  jurisdiction  of  Federal  Control. 
The  President  delegated  his  authority  to  William  G.  Mc- 
Adoo,  who  was  appointed  Director-General  of  Railroads.  The 
Director-General  was  instructed  to  perform  his  duties,  to  the 
extent  that  he  may  deem  desirable,  through  the  boards  of 
directors,  receivers,  officers,  and  employees  of  the  railroad 
companies,  whose  existence,  identity,  and  operating  machinery 
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were  to  be  maintained  in  the  usual  way.  The  carriers  were 
declared  to  remain  "subject  to  all  existing  statutes  and  orders 
of  the  Interstate  Commerce  Commission,  and  to  all  statutes 
and  orders  of  regulating  commissions  of  the  various  states/' 
but  that  all  orders,  general  or  special,  thereafter  issued  by  the 
Director-General  "shall  have  paramount  authority  and  be 
obeyed  as  such." 

The  presidential  proclamation  also  provided  for  agreements 
with  the  carriers  for  the  adjustment  of  the  compensation  to 
be  paid  them  for  the  use  of  their  properties.  The  Director- 
General  was  ordered  as  soon  as  possible  to  "enter  upon  nego- 
tiations with  the  several  companies  looking  to  agreements  for 
just  and  reasonable  compensation  for  the  possession,  use  and 
control  of  their  respective  properties  on  the  basis  of  an  annual 
guaranteed  compensation,  above  accruing  depreciation  and  the 
maintenance  of  their  properties,  equivalent,  as  nearly  as  may 
be,  to  the  average  of  the  net  operating  income  thereof  for  the 
three-year  period  ending  June  30,  1917,"  the  results  to  be 
reported  to  the  President  "for  such  action  as  may  be  appro- 
priate and  lawful,"  and  the  agreements  not  to  "be  deemed  in 
any  way  to  impair  the  rights  of  the  stockholders,  bondholders, 
creditors  and  other  persons  having  interests  in  said  systems 
of  transportation  or  in  the  profits  thereof,  to  receive  just  and 
adequate  compensation."  In  the  meantime  it  was  provided 
that  "regular  dividends  hitherto  declared,  and  maturing  interest 
upon  bonds,  debentures  and  other  obligations,  may  be  paid  in 
due  course";  that  "such  regular  dividends  and  interest  may 
continue  to  be  paid"  unless  the  Director-General  shall  order 
otherwise;  and  that,  upon  the  approval  of  the  Director-Gen- 
eral, "the  various  carriers  may  agree  upon  and  arrange  for 
the  renewal  and  extension  of  maturing  obligations." 

These  stipulations  comprehend  the  substance  of  President 
Wilson's  railroad  proclamation.  The  roads  were  taken  over  by 
the  Government  during  the  recess  of  the  national  legislature. 
On  January  4,  1918,  immediately  after  its  reassembly,  the 
President  addressed  Congress,  explaining  the  character  of  the 
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circumstances  which  had  led  to  the  taking  of  this  step  which 
he  deemed  "imperatively  necessary  in  the  interest  of  public 
welfare/'  and  suggesting  the  need  of  appropriate  legislation, 
particularly  of  a  financial  character,  for  adjusting  the  relation- 
ship between  the  Government  and  the  owners  of  the  roads. 
This  legislation,  which  constitutes  the  legal  framework  of 
federal  railroad  control,  and  which  we  shall  describe  and 
analyze  in  the  following  chapter,  was  enacted  on  March  21, 
1918. 

%6.    The  Causes  of  Federal  Control 

We  have  examined  the  salient  facts  which  led  to  the  substi- 
tution of  Federal  Control  for  private  management.  The  causes 
of  Federal  Control  are  to  be  found  in  the  whole  complex  of 
circumstances  described  in  the  preceding  pages.  It  is  neces- 
sary, however,  to  isolate,  if  possible,  the  fundamental  or  de- 
termining causes,  in  order  that  unwarranted  conclusions  may 
not  be  drawn  from  the  forced  adoption,  in  the  war  emergency, 
of  the  seemingly  radical  policy  of  government  railroad  opera- 
tion. At  the  time  of  the  transition  to  Federal  Control,  extreme 
interpretations,  of  conflicting  character,  were  placed  upon  the 
event.  There  was  a  disposition  to  center  the  dominant  respon- 
sibility either  in  the  system  of  private  ownership  and  operation 
as  such,  or  in  the  system  of  government  regulation  as  it  had 
traditionally  developed. 

The  proponents  of  public  ownership  saw  in  the  breakdown 
of  the  railroad  service  during  the  winter  of  191 7,  when  its 
maintenance  was  of  crucial  national  importance,  conclusive 
proof  of  the  inherent  incapacity  of  our  privately  owned  rail- 
road system  to  function  satisfactorily.  In  their  eyes,  therefore. 
Federal  Control,  though  a  war  measure,  implicitly  involved  far- 
reaching  consequences;  the  resort  to  government  operation 
during  the  war  was  the  beginning  of  a  system  of  public  control 
which  required  only  additional  le^slative  authorization  to  be 
turned  into  permanent  railroad  policy.    The  critics  of  our  sys- 
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tern  of  railroad  regulation,  on  the  other  hand,  imbued  with  an 
abiding  faith  in  the  efficiency  and  beneficence  of  unhampered 
private  initiative,  construed  the  same  events  as  constituting  a 
public  recognition  of  the  restrictive  character  and  paralyzing 
effect  of  thirty  years  of  interference  with  railroad  enterprise 
by  the  Federal  Government,  and  of  the  havoc  wrought  by  the 
additional  burden  of  conflicting  state  laws.  The  very  necessity 
of  greater  centralization  of  governmental  authority  in  the  war 
emergency  was  regarded,  in  these  quarters,  as  an  augury  of 
relief  from  governmental  supervision  upon  the  termination  of 
Federal  Control.  A  little  reflection  will  indicate  that  neither 
view,  in  its  extreme  form,  is  justified  by  the  facts.  The  rail- 
road breakdown  cannot  reasonably  or  justly  be  saddled  alto- 
gether, upon  the  carriers  (because  of  the  defects  of  private 
management  as  such),  or  upon  the  Government  (because  of  the 
shortcomings  of  public  regulation).  Both  the  railroads  and 
the  Government  contributed  to  the  result. 

Responsibility  for  the  inadequacy  of  plant  and  equipment, 
due  to  impaired  railroad  credit,  must  be  shared  by  the  carriers 
as  well  as  by  the  public  authorities.  The  situation  was  acute 
even  before  the  extraordinary  war  burden  was  imposed  upon 
the  roads.  Insufficient  revenue,  because  of  the  repeated  failure 
of  the  Interstate  Commerce  Commission  to  sanction  rate  ad- 
vances, deprived  the  carriers  of  surplus  earnings  for  additions 
and  betterments,  and  weakened  their  credit  position.  But 
while  restrictive  railroad  regulation,  in  the  face  of  mounting 
costs  and  of  increasing  opportunities  for  speculative  gain  in 
private  industry,  undoubtedly  rendered  the  task  of  attracting 
capital  into  transportation  enterprise  more  difficult,  those  in 
charge  of  railroad  policy  intensified  the  difficulty  by  yielding 
too  readily  to  the  temptations  of  personal  profit  and  corporate 
advantage  at  the  expense  of  the  public  welfare.  The  methods 
employed  were  often  "unlovely"  and  sometimes  dishonest. 
The  early  manipulations,  especially  in  the  construction  period, 
have  never  entirely  lost  their  influence  upon  the  public  mind. 
They  still  serve  as  "horrible  examples" ;  their  fruit  manifests 
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itself  in  deep-seated  distrust  and  vigorous  antagonism.  The 
plea  of  the  railroads  to  "let  by-gones  be  by-gones/*  and  not  to 
jeopardize  the  eflfectiveness  of  the  present  transportation  serv- 
ice because  of  resentment  at  past  misdeeds,  is  entirely  reason- 
able, and  might  prove  acceptable,  if  the  more  recent  practices  of 
the  carriers  had  been  free  from  similar  reproach.  But  the 
modern  resort  to  "banker-management"  is  harmful  alike  to 
the  transportation  service  and  to  the  credit  structure  of  the 
railroad  companies;  and  the  financial  scandals  of  recent  years 
— ^the  New  Haven,  the  Rock  Island,  and  the  Frisco  inevitably 
come  to  mind — have  added  fuel  to  the  forces  which  are  de- 
structive of  confidence  in  private  railroad  operation,  and  con- 
tribute to  the  progressive  impairment  of  railroad  credit.  The 
effect  of  these  combined  influences  was  the  more  keenly  felt  as 
railroad  traffic  was  augmented  by  the  extraordinary  demands 
of  war,  and  the  insufficiency  of  plant  and  equipment  reached 
the  stage  of  acute  public  concern. 

The  inadequacy  of  transportation  facilities  was  accentuated, 
also,  by  the  resistance  of  shippers,  especially  a  few  of  the 
stronger  groups  of  shippers,  to  the  abatement  of  special  privi- 
leges in  the  use  of  railroad  equipment  that  had  grown  up  under 
our  system  of  competitive  railway  management.  The  exi- 
gencies of  keen  rivalry  for  traffic  had  led  to  acquiescence  by  the 
railroads  in  demands  of  shippers  clearly  detrimental  to  the 
public  service.  Equipment  was  frequently  detained  for  a  much 
longer  period  than  was  necessary  to  unload  it.  Demurrage 
rates  were  low ;  demurrage  rules  were  laxly  enforced.  There 
was  a  marked  predilection  on  the  part  of  the  shipper,  there- 
fore, to  use  the  freight  car  as  a  warehouse  for  storage  pur- 
poses. The  reconsignment  privilege  was  widely  abused  by 
commission  men,  who  came  to  depend  upon  the  railroads  to 
provide  them  with  "business  plants."  This  evil  was  so  serious 
that  even  in  normal  times  it  probably  constituted  the  greatest 
single  cause  of  terminal  delays.  The  effect  was  especially 
harmful  during  the  war  emergency,  when  increased  efficiency 
through  intensive  utilization  of  inadequate  plant  and  equ^ 
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mcnt  came  to  be  a  matter  of  prime  public  importance.  The 
railroads'  Commission  on  Car  Service,  by  appealing  to  patriotic 
motives  and  enforcing  stringent  regulations,  secured  a  high 
degree  of  cooperation,  and  achieved  notable  advances  in  bresJc- 
ing  down  the  self-interest,  obstinacy,  and  mere  habit  that  con- 
stituted the  groundwork  of  these  objectionable  service  prac- 
tices. But  there  was  much  inertia  to  overcome,  and  the  results 
were  never  entirely  satisfactory.  In  spite  of  many  savings,  as 
compared  with  the  pre-war  situation,  plant  and  equipment 
were  not  used  to  maximum  capacity  until  the  Railroad  Admin- 
istration was  clothed  with  mandatory  authority  under  Federal 
Control.  Responsibility  for  these  difficulties  must  likewise  be 
divided  between  the  railroads  and  the  Government.  These  ex- 
travagant privileges  grew  out  of  the  early  prodigality  of  com- 
petitive railway  management  But  in  so  far  as  extreme  com- 
petitive rivalry  was  induced  by  express  stipulations  of  legis- 
lative enactment  or  administrative  order,  undue  reliance  being 
placed  upon  the  principle  of  competition  in  an  industry  natur- 
ally monopolistic,  the  source  of  the  evil  may  be  traced  to  a 
mistaken  philosophy  of  public  regulation.  Moreover,  the 
problem  of  service,  always  of  incalculable  public  importance, 
had  been  largely  n^lected  in  our  system  of  railroad  regula- 
tion. Under  the  pressure  of  war,  when  the  free  and  expedi- 
tious flow  of  traffic  was  the  prime  transportation  task  to  be 
accomplished,  the  effect  of  this  neglect  (because  governmental 
authority  had  been  restricted,  for  the  most  part,  to  questions 
of  rates  and  financial  return)  was  felt  very  keenly  and  added 
substantially  to  the  difficulties  of  private  war  administration. 
The  obstacles  to  railroad  cooperation  also  find  their  source 
in  both  governmental  restriction  and  railroad  policy.  The  il- 
l^iaUty  of  pooling  and  the  prohibitions  of  the  anti-trust  laws 
definitely  hampered  the  roads  in  their  effort  to  secure  the 
maximum  of  transportation  efficiency  through  voluntary  co- 
dperation.  The  anti-pooling  provision  of  the  Act  to  Regulate 
Commerce  and  the  competitive  principle  involved  in  the  Sher- 
man Act,  as  applied  to  railroads,  represent  very  questionable 
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public  policy  even  under  normal  conditions.  Their  essential 
incompatibility  with  the  needs  of  war-time  railroad  administra- 
tion was  clearly  recognized  both  in  the  majority  report  of  the 
Interstate  Commerce  Commission  and  in  the  minority  opinion 
of  Commissioner  McChord.  The  decentralization  of  govern- 
mental jurisdiction,  which  manifested  itself  in  conflicting  au- 
thority over  car  service,  likewise  rendered  the  task  of  the  roads 
more  arduous  and  diminished  the  effectiveness  of  their  co- 
operative efforts.  But  the  railroads  did  not  avail  themselves, 
promptly  and  energetically,  of  such  powers  as  were  lawfully 
vested  in  them  and  of  such  practices,  though  extra-legal,  as 
received  the  informal  sanction  of  the  public  authorities.  The 
Railroads'  War  Board  showed  a  marked  reluctance  to  trans- 
late into  concrete  action  the  general  professions  of  the  resolu- 
tion of  April  II,  1917.  The  merely  individual  and  competi- 
tive activities  of  the  roads  were  accorded  undue  consideration. 
Radical  changes  in  administration  were  postponed  as  long  as 
possible.  There  was  a  concerted  determination  to  discourage 
the  assumption  of  authority  by  the  Government  in  the  admin- 
istration of  the  roads ;  but  this  determination  seemed  to  be  un- 
accompanied by  a  willingness  to  take  such  measures  as  would 
render  governmental  action  unnecessary.  We  have  already 
noted  that  not  until  November  24,  when  railroad  conditions 
had  become  critical  and  chaotic,  were  the  first  steps  taken  in 
the  "revolutionary"  program  of  the  carriers. 

But  the  primary  cause  of  the  breakdown  in  railway  service 
in  the  winter  of  1917,  for  which  responsibility  cannot  be 
justly  placed  either  upon  the  railroads  or  upon  the  Govern- 
ment, was  the  magnitude  of  the  transportation  task  imposed 
upon  the  roads  by  the  war  situation.  The  essential  facts  have 
been  reviewed.  A  vast  increase  of  traffic,  diversified  in  char- 
acter and  calling  for  expeditious  movement  and  often  for 
special  facilities,  concentrated  to  a  large  degree  in  a  narrow 
strip  of  territory  along  the  eastern  seaboard,  was  suddenly 
thrust  upon  a  railroad  system  scarcely  adequate  to  meet  the 
demands  of   normal   industrial   expansion.     It   is   doubtful 
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whether  the  most  honest,  far-sighted,  and  efficient  railway 
management,  operating  the  roads  under  an  unusually  wise  and 
intelligent  system  of  public  regulation,  would  have  been  equal 
to  the  occasion  without  undergoing  radical  reorganization.  It 
seems  as  sound  to  accept  the  philosophy  of  ''business  as  usual," 
in  spite  of  war,  as  to  expect  the  railroads  to  develop  under 
normal  peace  conditions  a  transportation  system  capable  of 
assiuning  the  extraordinary  burdens  of  a  great  war.  Only  a 
nation  with  a  highly  developed  militaristic  spirit,  compelled  by 
the  hostility  of  surrounding  powers  to  provide  for  the  defense 
of  its  people,  or  bent  upon  aggression,  would  so  develop  its 
system  of  transportation  as  to  be  adequate,  normally,  to  meet 
the  traffic  demands  arising  out  of  a  great  international  con- 
flict. Such  preparedness  is  neither  necessary  nor  desirable. 
A  reasonable  measure  of  surplus  capacity,  together  with  such 
flexibility  in  operating  practice  as  to  render  the  plant  promptly 
responsive  to  growing  industrial  needs,  are  essential  character- 
istics of  all  well-organized  business  units,  in  transportation  as 
in  other  fields  of  economic  enterprise ;  but  the  development  of 
a  permanent  transportation  structure  designed  to  meet  the 
needs  of  war  would  involve,  aside  from  its  harmful  political 
influence,  vast  and  intolerable  economic  waste. 

The  exigencies  of  war,  therefore,  inevitably  demanded  a  re- 
organization of  operating  practice  and  the  provision  of  admin- 
istrative machinery  for  the  special  emergency.  In  the  words 
of  the  Interstate  Commerce  Commission,  the  railroads  "must 
be  drawn,  like  the  individual,  from  the  pursuits  of  peace  and 
mobilized  to  win  the  war."  The  problem  of  the  winter  of 
191 7,  then,  was  largely  one  of  method.  Shall  the  war  ad- 
ministration of  the  railroads  be  effectuated  through  voluntary 
private  cooperation,  or  shall  ''the  strong  arm  of  governmental 
authority"  be  invoked  for  the  purpose  ?  Three  important  con- 
siderations, in  addition  to  those  previously  set  forth,  led  to  the 
adoption  of  Federal  Control. 

In  the  first  place,  unity  of  operation  was  indispensable,  and 
its  complete  attainment  was  incompatible  with  private  opera- 
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tion.  "It  had  become  unmistakably  plain/'  said  President 
Wilson  in  his  address  to  Congress  of  January  4,  1918^  ''that 
only  under  government  administration  can  the  entire  equip- 
ment of  the  several  systems  of  transportation  be  fully  and 
unreservedly  thrown  into  a  common  service  without  injurious 
discrimination  against  particular  properties.  Only  under  gov- 
ernment administration  can  an  absolutely  unrestricted  and  un- 
embarrassed common  use  be  made  of  all  tracks,  terminals, 
terminal  facilities  and  equipment  of  every  kind.  Only  under 
that  authority  can  new  terminals  be  constructed  and  developed 
without  regard  to  the  requirements  or  limitations  of  particular 
roads/'  The  mere  suspension  of  restrictive  legislation  could 
not  be  relied  upon  to  produce  such  unification;  for  the  legal 
right  to  cooperate  freely  would  not  necessarily  lead  to  the 
elimination  of  all  the  merely  individual  and  competitive  activi- 
ties of  the  roads.  Men  are  moved  by  patriotic  motives  in  vary- 
ing degrees.  Voluntary  service,  in  time  of  war,  frequently 
proves  itself  as  ineffective  as  it  is  inequitable.  The  conscrip- 
tion of  man-power,  through  the  adoption  of  the  selective  draft 
act,  was  grounded  in  sound  principle  and  large  experience. 
Unified  railroad  operation  under  private  management,  if  suc- 
cessfully achieved,  would  involve  financial  sacrifices  by  some 
of  the  carriers.  So  long  as  the  roads  are  operated  for  private 
profit,  the  conservation  of  corporate  advantage  constitutes  a 
normal  and  reasonable  objective  of  those  charged  with  the 
tasks  of  management.  The  "traffic  influence,"  because  of  the 
legitimate  claims  of  self-interest,  becomes  sufficiently  controll- 
ing to  prevent  or  retard  the  subordination  of  private  gain  to 
the  common  need  of  transportation  service.  The  obstacles  to 
genuine  unification  thus  assume  menacing  proportions.  The 
urgent  demands  of  the  war  situation  could  not  be  made  to 
depend,  for  their  fulfilment,  upon  the  voluntary  consent  of  the 
railroads  to  submerge  their  private  interests.  Unity  of  opera- 
tion was  a  necessity ;  Federal  Control  made  it  an  actuality. 

The  problem  of  financing  the  railroads  during  the  war  con- 
stituted a  second  important  consideration  in  the  transition 
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from  private  management  to  government  operation.  Even 
before  the  outbreak  of  war  the  status  of  railroad  credit  had 
been  very  weak.  The  traffic  burden  imposed  by  war  demands 
created  an  immediate  need  for  extensive  additions  to  plant 
and  equipment,  and  at  the  same  time  the  ability  of  the  roads 
to  secure  new  capital  was  further  weakened.  Operating  under 
the  pre-war  level  of  rates  and  charges,  the  railroads,  in  spite  o£ 
the  enormous  growth  of  traffic  and  the  highly  favorable  earn- 
ings of  the  year  ending  June  30,  ^9^7f  found  it  impossible  to 
attract  sufficient  capital  to  meet  their  urgent  needs.  The  war 
demand  for  capital  was  unprecedented  and  was  taxing  our 
financial  structure.  American  investors  had  absorbed  about 
two-thirds  of  the  American  securities  that  had  been  owned 
abroad  prior  to  August,  1914.  The  railroad  securities  alone 
thrown  upon  the  American  market  by  foreign  holders  have 
been  estimated  at  between  $1,700,000,000  and  $2,000,000,000. 
Extensive  loans  to  the  French  and  British  governments  had 
been  financed  in  this  country.  The  American  people  had  al- 
ready subscribed  about  $6,000,000,000  for  liberty  bonds,  and 
this  constituted  but  a  beginning  of  our  own  government's  finan- 
cial operations.  Moreover,  the  opportunities  for  extraordi- 
narily profitable  investment,  especially  in  the  war  industries, 
were  so  great  and  so  readily  available  that  railroad  securities, 
necessarily  limited  in  income  yield,  made  no  appeal  to  such 
free  capital  as  was  seeking  new  conmiitments.  The  finan- 
cial situation  was  no  less  critical  than  the  operating  prob- 
lem. Government  assistance  was  imperative.  Because  of 
the  exigencies  of  its  own  financial  operations,  this  assistance 
could  be  rendered  more  effectively  through  actual  as- 
sumption by  the  Government  of  sole  responsibility  for  the 
financial  needs  of  the  roads.  While  private  corporations  could 
not  hope  to  compete  successfully  with  the  Treasury's  drives 
for  liberty  loans,  the  Government  could  as  ill  afford  to  permit 
large  private  users  of  capital  to  urge  their  claims  in  competi- 
tion with  those  of  the  nation.  Coordination  of  financial  effort 
was  essential.    The  President  rightfully  stressed  this  point  in 
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his  address  to  Congress.  'It  is  necessary  •  .  .  that  the  large 
financial  operations  every  year  necessary  in  connection  with 
the  maintenance,  operation  and  development  of  the  roads 
should,  during  the  period  of  the  war,  be  wisely  related  to  the 
financial  operations  of  the  government ''  Again,  "it  is  of  the 
utmost  consequence  to  the  government  itself  that  all  great  fi- 
nancial operations  should  be  stabilized  and  codrdinated  with 
the  financial  operations  of  the  government.  .  .  .  No  borrow- 
ings should  run  athwart  the  borrowings  of  the  federal  treas- 
ury. .  •  ."  From  the  standpoint,  then,  of  both  the  railroads 
and  the  Government,  the  unification  of  financial  operations 
was  urgently  necessary.  Federal  Control  achieved  the  result. 
Finally,  Federal  Control  was  calculated  to  relieve  the  labor 
situation.  In  the  winter  of  1917  the  railroads  were  threaten- 
ingly short-handed.  Some  of  the  carriers,  in  their  returns  to 
the  Railroads'  War  Board,  reported  a  net  shortage  of  one- 
eighth  of  their  entire  labor  force.  Moreover,  the  percentage 
of  labor  turnover  was  becoming  alarmingly  great.  The  Penn- 
sylvania Railroad,  for  example,  was  hiring  more  than  four 
times  the  number  of  men  usually  employed  in  order  to  main- 
tain its  normal  force.  This  constant  withdrawal  of  railroad 
labor  was  due  in  part  to  the  call  of  military  service,  but  more 
especially  to  the  lure  of  high  remuneration,  particularly  in  the 
war  industries.  The  result  was  a  decided  lowering  of  the 
standards  of  railway  efficiency.  The  employment  of  unskilled 
and  inexperienced  men,  to  fill  the  constantly  recurring  vacan- 
cies, proved  as  deleterious  in  its  efiFect  upon  the  service  as  the 
actual  shortage  of  laborers.  And  the  fact  that  the  need  of 
transportation  efiidency  was  so  urgent  accentuated  the  prob- 
lem. War-time  control  over  men,  to  a  larger  extent  even  than 
control  over  economic  resources,  can  be  exercised  most  ef- 
fectively through  governmental  authority.  The  machinery  of 
the  selective  draft  act  was  designed  to  institute  such  control, 
to  mobilize  man-power  for  the  war  effort.  This  mobilizatioa 
was  not  restricted  to  the  development  of  the  military  service. 
The    maintenance    and    expansion    of    essential    industries, 
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through  the  military  exemption  of  needed  personnel,  was  an 
integral  element  of  the  mobilization  process.  Railroad  trans- 
portation is  a  key  industry;  its  proper  functioning  is  essential 
to  the  success  of  all  industrial  enterprise.  The  depletion  or 
disoi^;anization  of  the  railroad  labor  force,  therefore,  would 
have  constituted  a  very  serious  defect  in  the  national  utiliza- 
tion of  man-power.  The  Government  possessed  ample  author- 
ity to  avert  such  a  result,  even  under  private  management.  But 
the  direct  governmental  jurisdiction  over  railway  employees 
resulting  from  Federal  Control  simplified  the  problon  and 
facilitated  its  solution.  Moreover,  the  Government  was  in  a 
better  position  than  the  railroad  corporations,  to  remove  the 
general  dissatisfaction  that  pervaded  all  ranks  of  railroad 
labor  toward  the  end  of  1917,  and  thereby  to  safeguard  more 
effectively  the  continuity  of  the  transportation  service. 


CHAPTER  IV 


FEDERAL  RAILROAD  CONTROL 


We  have  traced  briefly  the  chain  of  events  in  the  latter  part 
of  1917  which  resulted  in  the  assumption  of  control  over  our 
transportation  system  by  the  Federal  Government,  and  we  have 
examined  the  fundamental  causes  which  made  such  action  in- 
evitable. It  is  the  purpose  of  this  chapter  to  analyze  the  Fed- 
eral Control  Act,  to  describe  the  organization  of  the  United 
States  Railroad  Administration,  and  to  review  the  principal 
policies  and  activities  of  the  Administration  during  the  twenty- 
six  months  of  federal  railroad  control.  An  analysis  and  evalua- 
tion of  the  results  of  Federal  Control  will  be  reserved  for  the 
following  chapter. 

Federal  Control  became  an  actuality  when  Mr.  William  G. 
McAdoo,  as  Director-General,  acting  under  authority  vested  in 
him  by  the  President,  took  official  charge  of  the  roads  January 
I,  1918.  Two  things  remained  to  be  done  in  order  that  public 
operation  might  become  definitely  established,  both  in  law  and 
in  fact.  First,  the  proclamation  of  the  President  had  to  be 
incorporated  in  appropriate  legislation.  Second,  an  operating 
administration  had  to  be  organized.  The  Director-General 
set  himself  to  the  latter  task  immediately ;  it  was  not  until  late 
in  March  that  legislation  defining  the  relationship  between  the 
Government  and  the  carriers  was  enacted.  In  describing  these 
two  phases  of  the  initiation  of  Federal  Control,  we  shall  adopt 
the  logical  rather  than  the  chronological  order. 

§/.    Analysis  of  the  Federal  Control  Act 

On  March  21st,  191 8,  Congress  passed  the  Federal  Control 
Act,  "An  Act  to  provide  for  the  Operation  of  Transportation 
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Systems  while  under  Federal  Control,  for  the  just  compensa^ 
tion  of  their  owners  and  for  other  purposes."  The  law  recog- 
nized the  action  of  the  President  in  assuming  control  of  almost 
our  entire  network  of  railroad  properties,  and  provided  that 
all  railways  engaged  in  general  transportation  as  common  car- 
riers, except  interurban  electrifc  lines,  be  considered  as  under 
Federal  Control.  The  jurisdiction  of  the  Government  also 
included  sleeping-car  companies,  refrigerator  car  lines,  and  the 
business  of  the  express  carriers  as  centered  in  the  American 
Railway  Express  Company.  Public  authority  extended,  fur- 
thermore, to  the  utilization  and  control  of  inland  and  coastal 
waterways,  although  existing  agencies  of  water  transport  were 
not  formally  taken  over  by  the  Government.  The  act  recog- 
nized specifically  "that  the  transportation  systems  are  being 
operated  under  a  unified  and  coordinated  national  control  and 
not  in  competition." 

The  chief  purpose,  and  much  of  the  content,  of  the  Federal 
Control  Act  was  to  provide  compensation  to  the  owners  of  the 
railroads  for  the  use  of  their  properties  while  under  the  man- 
agement of  the  Federal  Government.  The  adjustment  of  this 
compensation  proved  to  be  the  problem  of  greatest  difficulty 
in  the  framing  of  the  act.  As  finally  passed,  it  guaranteed  a 
compensation  to  each  carrier  equal  to  its  average  annual  rail- 
way operating  income  for  the  three  years  ending  June  30,  1917. 
The  President  was  authorized  to  make  agreements  with  the  in- 
dividual companies  guaranteeing  this  return  to  each  of  them 
for  the  entire  period  of  Federal  Control ;  provided,  however, 
that  if  it  were  found  that  during  a  substantial  portion  of  these 
three  years  the  earnings  of  a  particular  carrier  were  for  any 
reason  abnormal,  the  President  might  make  an  agreement  for 
such  amount  of  compensation  as  he  should  deem  just.  In 
the  event  that  no  equitable  figure  could  be  agreed  upon  by  the 
President  and  the  carrier,  the  act  provided  that  boards  of  ref- 
erees should  be  appointed  by  the  Interstate  Commerce  Com- 
mission, to  hold  hearings  and  fix  the  amount  of  compensation 
in  accordance  with  their  findings.     Or  finally,  "failing  such 
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agreement,  either  the  United  States  or  such  carrier  may  file  a 
petition  in  the  Court  of  Claims,  for  the  purpose  of  determin- 
ing such  just  compensation."  Pending  the  execution  of  the 
agreement,  the  President  was  authorized  to  pay  to  the  carrier, 
at  such  times  as  might  be  desirable,  a  portion  of  the  compen- 
sation, not  to  exceed  each  year  ninety  per  cent,  of  the  estimated 
amount  of  the  annual  return. 

The  three  years  selected  as  the  test  period  were  chosen  for 
the  purpose  of  obtaining  a  normal  standard  of  railway  returns. 
The  year  1915  was  a  poor  year  for  the  railroads;  in  191 6,  due 
to  war  traffic,  the  results  were  much  better,  and  exceeded  in 
some  measure  the  normal  condition  of  railroad  earnings ;  1917 
was  by  far  the  best  year,  as  regards  earnings,  that  the  railroads 
had  experienced  in  their  entire  history.  It  was  felt  that  the 
average  earnings  of  these  three  years  would  give  a  reasonable 
basis  of  return,  with  the  error,  if  any,  on  the  side  of  generos- 
ity— ^where  it  should  be.  This  average  net  operating  income 
for  the  three-year  test  period — constituting  the  basis  of  the 
standard  return  guaranteed  to  the  roads — amounted  to  ap- 
proximately $905,000,000.  The  net  operating  income  for  the 
year  1917 — ^the  fiscal  period  immediately  preceding  Federal 
Control — ^was  $974,778,000,  exceeding  by  about  $70,000,000 
the  amount  of  the  standard  return.  But  the  objection  was 
strongly  urged  that  the  result  was  too  favorable  to  the  roads.* 
The  test  period  was  an  unusually  prosperous  one,  and  the  con- 

*The  following  cotntnent  voices  this  objection  in  vigorous  language: 
"After  the  payment  of  all  interest  the  railroads  as  a  whole,  under  the 
proposed  guaranty,  would  earn,  net,  approximately  ei^ht  and  one-half 
per  cent  of  all  their  capital  stock  outstanding;  this  mclndes  the  rich 
and  the  poor,  water  and  all.  Think  of  substituting  for  the  six  billions 
of  dollars  of  railroad  stocks  in  this  country,  six  billions  of  dollars' 
worth  of  eight  and  one-half  per  cent,  government  bonds.  .  .  .  We  are 
shielding  the  railroads  from  the  effects  of  the  war;  we  are  protecting 
them  from  all  advances  in  the  cost  of  materials  and  in  the  cost  of 
labor;  we  are  guaranteeing  the  railroads  their  net  income  during  the 
most  prosperous  three-year  period  since  the  steam  engine  was  invented 
— regardless  of  what  may  happen  to  their  expenses.  Clifford  Thorn, 
"Government  Operation  of  American  Railroads,"  Annals,  March  ipifi^ 
p.  87.  See  also  Dixon  and  Parmelee,  War  Administration  of  the  Rail" 
ways  in  the  United  States  and  Great  Britain,  p.  135  (New  Edition, 
1919). 
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tract  provisions  were  certainly  not  unfavorable  to  the  carriers. 
It  is  the  general  opinion,  however,  that  the  policy  of  G>ngress, 
as  recommended  by  the  President  and  incorporated  in  the  Fed- 
eral Control  Act,  was  a  wise  policy.  The  spring  of  1918,  at 
the  very  moment  of  the  supreme  effort  of  the  German  war 
machine,  was  not  a  time  to  antagoni2e  any  important  group  of 
citizens,  or  to  deal  grudgingly  even  with  capital  invested  in  a 
public  service  industry.  Moreover,  Federal  railway  adminis- 
tration was  bound,  in  some  measure,  to  have  a  harmful  effect 
upon  the  roads.  Under  war  conditions,  deferred  maintenance 
could  hardly  be  avoided.  Diversion  of  traffic,  with  its  inevit- 
able destruction  of  corporate  good-will,  was  an  essential  condi- 
tion of  the  unification  sought  to  be  achieved  through  Federal 
Control.  Such  reparation  as  the  roads  might  be  able  to  se- 
cure after  protracted  litigation  could  hardly  offset  immediate 
losses  in  physical  efficiency  and  traffic  influence.  It  seemed 
expedient,  therefore,  to  guarantee  such  earnings  to  the  car- 
riers as  would  make  possible  a  continuation  of  current  divi- 
dend payments  and  the  maintenance  of  current  security  values ; 
and  thus  to  provide,  in  addition,  such  assurance  for  other  in- 
dustries as  would  allay  their  fears  of  uncompensated  expro- 
priation. 

But  provision  for  compensation,  while  the  most  important 
item,  was  not  the  only  matter,  even  of  a  financial  character, 
covered  in  the  act.  It  was  stipulated  also  that  all  rental  agree- 
ments should  ''contain  adequate  and  appropriate  provisions 
for  the  maintenance,  repair,  renewal  and  depreciation  of  the 
property,''  and  the  promise  was  made  that  the  properties  would 
be  returned  to  their  owners  at  the  expiration  of  Federal  Con- 
trol in  substantially  as  good  repair  and  with  as  good  equip- 
ment as  when  taken  over.  Furthermore,  the  act  appropriated 
the  sum  of  $500,000,000,  which  was  to  constitute,  together 
with  any  earnings  of  the  roads  in  excess  of  the  annual  com- 
pensation, a  so-called  Revolving  Fund.  Out  of  this  fund  the 
President  was  instructed  to  pay  the  expenses  of  Federal  Con- 
trol, the  compensation  of  the  carriers  in  so  far  as  might  be 
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necessary,  and  to  "provide  terminals,  motive  power,  cars,  and 
other  necessary  equipment."  From  this  fund,  too,  advances 
could  be  made  to  carriers,  to  cover  such  necessary  improve- 
ments and  additions  as  the  Government  required  them  to  make. 
Since  one  of  the  purposes  of  Federal  Control  was  to  eliminate 
competition  between  the  private  companies  and  the  Govern- 
ment in  financing  their  capital  requirements,  the  issue  of  se- 
curities by  the  roads  themselves  was  under  the  regulation  of 
the  President.  Normal  taxes,  chargeable  to  the  operating 
expenses  of  the  roads,  were  to  be  paid  out  of  revenue  from 
transportation  received  by  the  Federal  Government;  but  the 
burden  of  war  taxes  and  of  special  taxes  assessed  after  Janu- 
ary I,  1918,  was  to  rest  on  the  carriers,  such  taxes  to  be  paid 
out  of  their  own  funds  or  deducted  from  their  compensation. 

The  old  methods  of  rate  initiation  and  regulation  were  also 
modified.  The  act  declared  that  the  President  might  initiate 
and  file  with  the  Interstate  Commerce  Commission  such  rates 
and  schedules  as  he  deemed  desirable,  and  that  on  complaint 
these  rates  might  be  reviewed  by  the  Commission.  But  the 
Commission  was  shorn  of  its  authority  to  suspend  rates  and 
charges  pending  a  hearing.  This  change  of  procedure  aroused 
protest  from  the  shippers,  who  felt  that  their  rights  were 
thereby  needlessly  curtailed,  and  that  as  a  result  unfair  charges 
might  persist  to  their  disadvantage  during  the  generally  pro- 
longed interval  pending  investigation.  The  justification  of  the 
measure  was  simple  necessity.  Rates  and  revenues  had  to  be 
increased  at  once  on  account  of  rapidly  motmting  costs  of 
operation;  and  because  of  the  extraordinary  and  constantly 
changing  war  conditions  rate  flexibility  was  highly  desirable. 
In  this,  as  in  many  other  matters,  the  intimate  relationship  of 
the  railroads  to  the  public  under  Federal  Control  justified  a 
departure  from  some  of  the  safeguards  deemed  essential  for 
the  shipper  and  the  consumer  under  private  management. 

Under  the  provisions  of  this  act,  "expressly  declared  to  be 
emergency  legislation  enacted  to  meet  conditions  growing  out 
of  the  war,"  our  railroads  were  placed  in  the  hands  of  the 
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United  States  Railroad  Administration,  and  were  operated  by 
it  for  a  period  of  twenty-six  months.  By  the  terms  of  the 
act  itself,  Federal  Control  was  to  terminate  not  later  than 
twenty-one  months  after  the  ratification  of  peace,  a  period 
deemed  sufficient  by  Congress  for  the  transition  to  private 
operation,  and  for  the  enactment  of  such  legislation  as  might 
then  be  necessary. 


§^.     Organization  of  the  Railroad  Administration 

We  may  now  examine  the  machinery  set  up  by  the  Rail- 
road Administration  for  the  operation  and  control  of  the  prop- 
erties under  its  jurisdiction.  At  the  head  of  the  Administra- 
tion, President  Wilson  had  placed  the  Secretary  of  the  Treas- 
ury, Mr.  William  G.  McAdoo,  as  Director-General.  The  Di- 
rector-General promptly  proceeded  to  develop  the  new  organi- 
zation.   Its  principal  elements  will  be  described  very  briefly. 

First,  there  was  established  at  Washington  a  central  ad- 
ministrative organization.  Its  work  was  divided  among  sev- 
eral bureaus  or  divisions,  each  with  its  own  chief  and  staff. 
These  bureaus  included  the  Division  of  Finance  and  Pur- 
chases, the  Division  of  Capital  Expenditures,  the  Division  of 
Operation,  the  Division  of  Public  Service  and  Accounting,  the 
Division  of  Law,  and  the  Division  of  Labor.  The  general 
scope  of  the  work  of  each  of  these  divisions  is  indicated  by 
its  designation.  In  supreme  control  of  the  activities  of  all  of 
these  departments  was  the  Director-General,  assisted  by  Mr. 
Walker  D.  Hines,  who  later  became  his  successor.* 

It  is  to  be  noted  that  this  organization  into  divisions  was  not 
created  outright.  It  had  received  the  form  outlined  above  by 
the  middle  of  1918,  and  some  further  changes  were  introduced 
during  the  year  1919.  New  divisions  were  created  by  the  sub- 
division of  the  old,  and  the  division  organization  was  given 
flexibility  through  the  creation  of  new  sections  as  the  scope 

'  W.  G.  McAdoo,  Report  to  the  President,  September  3,  1918,  p.  & 
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of  activity  of  the  Railroad  Administration  broadened.  By  the 
end  of  the  Federal  Control  period  the  Division  of  Operation, 
for  example,  was  supervising  through  its  special  sections  such 
diverse  matters  as  troop  movements,  the  development  of  oper- 
ating statistics,  fuel  conservation,  engineering  and  mainte- 
nance, safety,  secret  service  and  police  work,  inspection  and 
tests,  and  health  and  medical  relief.  Other  divisions  experi- 
enced similar,  though  less  extensive,  development.  And 
closely  connected  with  this  central  administrative  machinery 
were  many  special  committees,  appointed  from  time  to  time 
as  the  need  for  them  arose.  To  these  bodies  special  phases  of 
the  work  of  the  Administration,  particularly  matters  relatii^ 
to  labor  relationships,  were  specifically  entrusted. 

For  the  purpose  of  operation,  the  country  was  divided  into 
seven  so-called  Regions,  or  rather,  since  geographical  boun- 
daries were  not  strictly  adhered  to,  into  seven  groups  of  rail- 
road systems.  Each  Regfion  was  put  in  the  charge  of  a  Re- 
gional Director,  with  a  distinct  operating  staff.  The  names  of 
these  districts  or  regions — the  Eastern,  the  Alleghany,  the  Po- 
cahontas, the  Southern,  the  Northwestern,  the  Central  West- 
em,  and  the  Southwestern — ^indicate  roughly  the  territory  they 
covered.  As  in  the  case  of  the  central  divisions,  the  regional 
organizations  were  in  constant  process  of  change  and  develop- 
ment. At  the  beginning  of  Federal  Control,  three  regions  were 
defined — ^the  Eastern,  the  Southern,  and  the  Western.  The 
others  were  created  from  time  to  time.  Moreover,  the  origi- 
nal grouping  of  roads  under  the  jurisdiction  of  the  various 
regional  directors  was  more  or  less  mechanical  and  arbitrary, 
resulting  in  the  division  of  a  single  road  between  two  directors 
in  some  instances,  and  in  other  cases  in  the  concentration  of 
the  management  of  two  strongly  competing  companies  in  the 
same  hands.  These  situations  were  gfradually  modified  through 
r^rouping  of  the  lines.  The  position  of  the  Regional  Direct- 
ors in  the  larger  scheme  of  organization  may  best  be  stated 
in  the  words  of  the  Director-General:  "The  Regional  Di- 
rectors are,  of  course,  subject  to  ^e  authority  of  the  Director- 
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General  at  Washington,  but  as  they  are  all  men  of  experience 
and  distinction  as  railway  executives  the  policy  is  to  give  them 
large  discretion  and  thereby  free  the  members  of  the  central 
staff  for  the  more  careful  study  of  the  important  questions 
that  come  before  them  and  the  essential  administrative  work 
they  must  perform."*  Under  the  Regional  Directors  were 
District  Directors,  in  charge  of  sub-divisions  of  the  regions, 
and  Federal  Managers,  in  charge  of  the  actual  operation  of 
single  railroads  and  groups  of  railroads.  In  most  cases  the 
former  Presidents  of  the  roads  became  their  Federal  Man- 
agers— a  mere  transfer  of  allegiance — ^and  the  operating  or- 
ganizations of  the  roads  themselves  were  left  practically  un- 
changed. 

This  organization,  as  briefly  outlined,  was  a  relatively  simple 
structure;  but  it  is  important  to  recognize  that  it  was  a  struc- 
ture superimposed  upon  the  existing  private  railroad  organiza- 
tion, rather  than  one  designed  to  take  its  place.  As  stated  by 
Director-General  Hines  before  the  Senate  Committee  on  In- 
terstate Commerce :  "A  great  deal  of  misconception  has  arisen 
as  to  the  amalgamation  of  railroad  operating  organizations. 
As  a  matter  of  fact  the  operating  organization  of  every  im- 
portant railroad  is  preserved  intact  and  the  railroad  could  be 
turned  back  to-morrow  or  five  years  from  now  and  still  its 
operating  organization  would  be  available  to  carry  on  the  busi- 
ness without  interruption  under  private  management."  *  The 
roads  were  not,  as  commonly  believed,  hopelessly  "scrambled." 
For  the  most  part  each  railroad  was  under  separate  manage- 
ment, and  under  the  immediate  direction  of  an  official  identified 
with  it  prior  to  Federal  Control.  These  managers  reported  to 
the  Regional  Directors  instead  of  to  the  corporate  executives. 
Similarly,  the  corporate  organization  of  the  roads  was  uni- 
formly maintained.  The  Railroad  Administration  merely  sep- 
arated operating  and  corporate  functions.    The  Presidents  and 

•W.  G.  McAdoo,  Report  to  the  President,  September  3,  1918,  p.  17. 

*  Hearings  on  Extension  of  Tenure  of  Government  Control  of 
Railroads,  Senate  Committee  on  Interstate  Commerce,  65th  Congress, 
3rd  Session,  Vol.  I,  p.  894.    Hereafter  referred  to  as  Senate  Hearings. 
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other  officials  of  the  railroad  companies,  except  in  so  far  as 
they  were  appointees  of  the  United  States  Railroad  Adminis- 
tration, were  released  from  all  responsibility  for  the  operation 
of  their  properties.  Those  primarily  and  properly  concerned 
with  the  corporate  interests  of  the  carriers  were  relieved  of  op- 
erating authority;  those  charged  with  the  tasks  of  public  oper- 
ation were  freed  from  allegiance  to  the  individual  roads. 

It  was  fortunate  that  the  Director-General  was  able  to  select 
his  subordinates  very  largely  from  the  best  executives  the  rail- 
road industry  had  developed.  As  a  result,  no  sensible  jar  ac- 
companied the  transfer  of  the  roads  to  public  control — ^the  fear 
of  chaos  and  disorganization  was  entirely  groundless — ^and  a 
smoothly  working  administrative  organism  was  very  rapidly 
built  up.  This  easy  transition  from  private  operation  to  Fed- 
eral Control  was  due,  in  no  small  measure,  to  the  great  per- 
sonal capacity  of  the  first  Director-General,  and  to  his  will- 
ingness to  choose  able  subordinates  as  manifested  through- 
out his  incumbency  of  the  chief  executive  post  in  the  Railroad 
Administration. 

§3.    Operating  Actiukies  of  the  Railroad  Administration 

Before  we  pass  on  to  an  examination  of  the  operating  ac- 
tivities of  the  Railroad  Administration,  as  distinct  from  its 
legal  status  and  its  administrative  machinery,  it  is  well  to  recall 
the  central  purpose  of  Federal  Control.  There  is  a  marked 
tendency  to  disregard  the  special  circumstances  under  which 
the  railroads  were  taken  over  by  the  Government,  and  the 
special  ends  which  public  operation  sought  to  achieve.  The  im- 
perative demands  of  war  constituted  the  effective  cause  of 
Federal  Control,  and  all  the  activities  of  the  Railroad  Ad- 
ministration were  necessarily,  and  properly,  subordinated  to 
the  exigencies  of  war.  Many  things  were  done,  and  wisely 
done,  which  might  deserve  censure  under  normal  conditions. 
A  recognition  of  these  circumstances  must  render  pointless,  to 
a  large  degree,  much  of  the  popular  criticism  of  the  Adminis- 
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tration's  achievements.  Undue  stress  may  easily  be  placed,  for 
example,  upon  the  ^'unsatisfactory"  financial  results  of  Fed- 
eral Control ;  such  emphasis  is  unmindful  of  the  fact  that  dur- 
ing the  most  critical  portion  of  the  period  of  Federal  Control 
questions  of  cost  and  of  revenue  were  relatively  unimportant 
considerations  as  compared  with  the  necessity  of  eliminating 
congestion  and  moving  traffic* 

The  tasks  of  Federal  Control  were  largely  determined  by 
the  character  of  the  railroad  situation  in  January,  1918.  The 
outstanding  difficulties,  as  described  in  detail  in  the  preceding 
chapter,  presented  a  very  serious  operating  problem.  The  tre- 
mendous expansion  of  traffic  had  resulted  in  a  virtual  paralysis 
of  the  lines,  especially  in  eastern  territory,  and  had  caused  the 
roads,  in  many  instances,  to  defer  maintenance  of  equipment 
During  the  fall  of  1917,  therefore,  the  constantly  increasing 
volume  of  traffic  was  accompanied  by  a  constantly  diminishing 
supply  of  cars  and  locomotives  in  good  repair.  The  abnormally 
severe  weather  conditions  of  December  and  January  added 
to  the  difficulties  of  operation.*  The  heart  of  the  problem  was 
congestion  of  traffic.  Among  the  more  potent  causes  respon- 
sible for  this  congested  traffic  were  the  accumulation  of  export 
freight  at  North  Atlantic  terminals;  the  shortage  of  motive 
power,  resulting  in  the  continued  use  of  locomotives  in  need 
of  repair;  the  ordering  of  materials  by  government  contractors 
in  advance  of  ability  to  accept ;  the  ordering  of  raw  materials 
by  industrial  establishments  in  advance  of  their  needs;  the 

*A  single  illustration  at  this  point  should  prove  helpful,  *'The  only 
possible  substitute,  under  these  circumstances  (inability  to  secure  new 
locomotives),  was  to  repair  the  existing  locomotives,  and  even  that 
meant,  with  instifficient  man-power  and  insufficient  shop  fadlities, 
working  hundreds  of  thousands  of  hours  overtime  in  order  that  we 
might  make  the  old  locomotives  suitable  as  substitutes  for  the  new 
ones  we  were  sending  to  Pershing;  and  that  cost  us  time  and  a  half 
for  overtime,  and  all  of  those  hours  are  included  in  that  cost  of  opera- 
tion for  1918,  when  we  were  operating  under  most  extraordinary  and 
anomalous  conditions/'  From  cross-examination  of  Mr.  McAdoo, 
Senate  Hearings,  p.  23. 

•C/.  W.  G.  McAdoo,  Report  to  the  President,  September  3,  1918, 
p.  ij. 
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withdrawal  of  coast-wise  shipping.^  As  a  resuk,  62,247  cars 
were  delayed,  short  of  destination,  in  Trunk  Line  Territory; 
3 1 42 1  at  and  west  of  St.  Louis;  24,836  at  and  west  of  Qii- 
cago;  14,061  at  and  south  of  the  Ohio  River  Gateways;  and 
15,548  cars  at  and  south  of  the  Potomac  River  Gateways.  The 
car  shortages  at  this  time  were  equally  serious,  exceeding  100,- 
000  at  the  beginning  of  Federal  Control 

The  Railroad  Administration  at  once  addressed  itself  to  the 
problem  of  expediting  traffic.  The  official  reports  for  the  year 
1918  recite  an  endless  list  of  means  and  methods  employed  to 
relieve  the  railroad  congestion.  Unfortunately  there  is  a 
scarcity  of  data  by  which  to  judge  each  of  the  various  expedi- 
ents ;  it  is  enough  that  the  cumulative  result  was  a  very  notice- 
able improvement  in  the  control  of  traffic  and  a  reasonably 
satisfactory  movement  of  all  necessary  freight.  The  principal 
devices  employed  to  achieve  this  result  will  receive  brief  con- 
sideration. 

The  first  order  of  the  Director-General,  under  date  of  De- 
cember 29,  1917,  enunciated  the  general  policy  of  the  Govern- 
ment to  operate  all  the  transportation  agencies  as  a  unified 
system.  It  provided  that  all  the  railroads  and  other  instrumen- 
talities covered  by  the  President's  Proclamation  *'would  be 
operated  as  a  national  system  of  transportation,  the  common 
and  national  needs  being  paramount  to  any  actual  or  supposed 
corporate  advantage";  that  "all  terminals,  ports,  locomotives, 
rolling  stock,  and  other  transportation  facilities  are  to  be  fully 
utilized  to  carry  out  this  purpose  without  regard  to  owner- 
ship" ;  that  "the  designation  of  routes  by  shippers  is  to  be  dis- 
regarded when  speed  and  efficiency  of  transportation  service 
may  thus  be  promoted" ;  that  "traffic  agreefients  between  car- 
riers must  not  be  permitted  to  interfere  with  expeditious  move- 
ments" ;  that  "through  routes  which  have  not  heretofore  been 
established  because  of  short  hauling  or  other  causes,  are  to 
be  established  and  used  whenever  expedition  and  efficiency  of 
traffic  will  thereby  be  promoted."     These  provisions  were 

'  See  Annual  Report  of  the  Division  of  Operation  for  1918,  pp.  2-4. 
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fouodational  in  character,  and  <;pfnprehended  all  the  more 
detailed  reforms  instituted  by  the  Railroad  Administration 
during  the  twenty-six  months  of  government  operation. 

The  export  situation  created  a  problem  in  itself.  Accord- 
ingly, an  Exports  Control  Committee  was  established,  whose 
chief  function  was  to  coordinate  the  movements  and  services 
of  rail  lines  and  overseas  carriers.  The  Committee  restricted 
movements  of  freight  to  congested  ports  until  adequate  ship- 
ping facilities  could  be  provided,  allocated  traffic  among  the 
various  ports  on  the  basis  of  their  ability  to  handle  it  promptly, 
and  stimulated  the  flow  of  government  supplies. 

The  shortage  of  motive  power  could  not  be  quickly  nor  com- 
pletely overcome.  New  construction,  even  under  normal  con- 
ditions, required  many  months  of  time;  during  the  winter  of 
1917-18,  with  industrial  enterprise  organized  on  a  war  basis, 
the  growing  lack  both  of  man-power  and  of  productive  capa- 
city introduced  well-nigh  insuperable  obstacles  to  swift  pro- 
vision of  new  equipment.  The  situation  was  but  partially 
remedied,  and  largely  through  makeshift  arrangements.  Lo- 
comotives were  leased  from  the  Baldwin  Works  and  from  the 
War  Department.  Shop  facilities  for  repair  were  energetically 
coordinated,  permitting  more  prompt  overhauling  of  locomo- 
tives in  ''oflF-line'^  shops.  Motive  power  was  relocated,  as  be- 
tween the  various  roads,  to  meet  the  urgent  needs  of  congested 
lines.  Passenger  traffic  was  curtailed,  through  the  elimination 
of  ''unnecessary"  trains,  as  a  means  of  releasing  motive  power 
for  freight  service.  As  a  result  of  these  measures,  some  de- 
gree of  improvement  followed;  but  these  direct  efforts  to 
overcome  the  shortage  of  motive  power  had  to  be  supple- 
mented by  indirect  methods  of  achieving  the  same  end.  Ac- 
cordingly, many  expedients  were  adopted,  first,  to  check  the 
traffic  demands  made  upon  the  railroads,  and  second,  to  in- 
crease the  effective  utilization  of  such  facilities  as  were  avail- 
able. 

The  traffic  burden  of  the  railroads  was  somewhat  lightened 
through  the  efforts  of  the  Administration  to  brii^  about 
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greater  reliance  upon  waterway  facilities  for  freight  transport. 
Toward  this  end,  the  Marine  Section  attempted,  with  some 
success,  so  to  regulate  tonnage  as  to  enable  our  depleted  coast- 
wise fleet  to  maintain  its  share  of  the  essential  traffic.  Similar 
results  were  obtained  through  such  devices  as  the  Coal  Zone 
System,  which  sought  to  prevent  crosshauls  of  coal  from  one 
section  to  another  and  to  encourage  western  coal  mining. 
The  further  unification  of  priorities,  under  the  Priorities  Di- 
rector previously  appointed,  with  the  consequent  elimination 
of  the  wholesale  use  of  "preference  tags"  by  a  multitude  of 
government  officials,  was  an  undertaking  analogous  in  pur- 
pose to  these  other  methods  of  curtailing  traffic  demands. 

Qosely  akin  to  these  efforts  to  check  the  traffic  burden  of 
the  railroads,  was  the  tightening  up  of  operating  machinery 
for  the  purpose  of  increasing  the  work  value  of  such  facilities 
as  were  available.  Terminals  were  consolidated,  under  Ter- 
minal Managers.  Freight  was  routed  to  its  specific  terminal, 
to  reduce  interchange  switching.  Marine  facilities  in  harbors 
like  New  York  and  San  Francisco  were  unified,  and  their  utili- 
zation coordinated  with  the  most  pressing  railroad  needs. 
Solid  trains  were  made  up  at  western  points  for  eastern 
cities,  and  freight  was  detained  until  the  conservation  of  fa- 
cilities resulting  from  such  procedure  could  be  realized.  For 
less  than  carload  freight,  the  so-called  "sailing  day"  plan  was 
inaugurated — ^that  is,  package  freight  was  held  at  important 
points  until  specified  days  of  departure,  to  obtain  llirough 
shipment  in  car-load  lots.  Moreover,  freight  was  generally 
routed  over  the  shortest  line  between  the  point  of  origin  ind 
the  point  of  destination,  regardless  of  custom,  the  desires  of 
shippcfrs,  or  the  interests  of  the  individual  carriers. 

By  far  the  most  important  tasks  of  this  character  fell  within 
the  jurisdiction  of  the  Car  Service  Section.  The  general  func- 
tion of  this  Section  was  to  allocate  the  equipment  of  the  roads 
to  commercial  and  military  requirements — ^to  regulate  car  ser- 
vice, to  expedite  the  transport  of  essential  war  materials,  to 
gain  the  cooperation  of  shippers  in  conserving  facilities.    It 
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initiated  a  campaigfn  for  advance  freight  movements,  in  an 
effort  to  induce  producers  to  obtain  their  supplies  of  raw  ma- 
terials during  the  summer  months  and  thereby  relieve  the 
heavy  winter  traffic  of  1918-19.  It  organized  refrigerator  and 
tank  car  sections,  and  cooperated  with  the  Fuel  Administration 
to  meet  the  special  problems  of  these  types  of  transportation. 
It  stimulated  the  conservation  of  carrying  capacity  through 
better  and  more  careful  loading,  and  induced  shippers  to  ex- 
pedite unloading,  both  by  persuasive  argument  and  by  prohib- 
itive demurrage  rates. 

But  the  two  outstanding  activities  of  the  Car  Service  Sec* 
tion  were  car  relocation  and  the  establishment  of  the  permit 
s]rstem.  The  prompt  handling  of  important  freight  necessi- 
tated the  movement  of  large  numbers  of  empties  to  points  of 
origin  of  essential  traffic.  During  the  year  1918  some  850,000 
movements  of  empties  were  made  for  this  purpose.  Coi^^es- 
tion  was  thereby  lessened  in  the  East  and  much  needed  cars 
were  provided  in  the  West.  In  essence  the  process  of  car 
relocation  was  but  a  pooling  of  equipment  for  use  where  most 
needed.  It  was  rendered  more  effective  in  practice  by  the 
modification  of  car  interchange  rules  and  the  abolition  of  per 
diem  car  rentals. 

The  permit  system  was  an  attempt  to  control  the  transport 
of  essential  freight.  It  was  an  outgrowth  of  the  priorities  plan. 
The  granting  of  permits  for  the  shipment  of  goods  was  cal- 
culated to  prevent  the  routing  of  traffic  to  points  where  con- 
gestion was  acute  or  to  consignees  unable  to  handle  their  ship- 
ments, and  to  clear  the  tracks  for  the  transportation  of  es- 
sential government  supplies.  The  permits  exempted  their 
holders  from  the  operation  of  the  many  embargoes,  general 
and  special,  that  were  widely  enforced  during  the  year  1918, 
and  which  were  still  being  maintained,  in  some  measure,  at 
the  beginning  of  1919.  These  permits  granted  either  general 
and  continuing  exemption  from  embargoes  for  essential  com- 
modities, or  special  exemption  for  particular  shipments  "as 
the  needs  of  the  individual  consignee  concerned  and  the  public 
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welfare  might  demand."  The  Railroad  Administration  has 
testified  that  the  permit  system  has  fully  justified  itself,  and 
that  "to  its  successful  operation  is  due  in  considerable  measure 
the  great  improvement  in  movement  which  has  been  had  under 
Federal  Control." 

From  all  this  it  appears  that  the  primary  means  relied  upon 
by  the  Railroad  Administration  for  preventing  congestion,  in 
spite  of  a  substantial  increase  in  carrying  power,  was  in  effect 
a  comprehensive  system  of  embargoes,  applied  through  many 
varied  expedients.  The  traffic  falling  without  the  scope  of 
these  embargoes  was  rigidly  restricted.  The  interests  of  par- 
ticular manufacturers  and  shippers  were  ruthlessly  subordi^ 
nated  to  the  needs  of  a  difficult  situation.  It  was  a  necessary 
and  effective  means,  boldly  entered  upon  and  ably  carried  out, 
of  meeting  a  grave  public  emergency.  The  fundamental  in- 
adequacies of  our  transportation  system,  in  view  of  the  un- 
precedented burdens  placed  upon  it,  were  not  completely  over- 
come, and  could  not  reasonably  be  expected  to  be  overcome, 
by  the  mere  transition  from  private  management  to  public 
control.  In  large  measure,  these  inadequacies  were  but  shifted, 
in  their  effect,  to  such  traffic  as  was  least  essential  to  the  domi- 
nant purpose  of  the  time.  But  the  cumulative  results  of  all 
these  activities  were  noteworthy.  We  shall  examine  the  de- 
tails, quantitatively  stated,  in  subsequent  pages.  At  this  point 
it  is  sufficient  to  note  that  the  immediate  crisis  was  adequately 
met,  that  the  military  ends  of  the  Government  were  speedily 
forwarded.  Congestion  rapidly  diminished,  essential  traffic 
was  expeditiously  cared  for.  The  price  of  the  service  was  a 
heavy  one — ^not  merely  in  money,  but  in  the  form  of  compul- 
sory submission  to  radical  interference  with  the  normal  cur- 
rents of  industry.  Such  costs  must  be  discounted.  War  is  the 
most  expensive  of  human  institutions;  its  justification  lies  in 
the  greatness  and  the  permanence  of  the  cause  for  which  its 
immeasurable  sacrifices  are  made.  Federal  railroad  control, 
with  all  its  restrictions,  was  an  essential  part  of  the  war 
process. 
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§^.    The  Rate  Advances 

We  have  been  reviewing  the  chief  operating  activities  of  the 
Railroad  Administration.  Under  normal  conditions  these  mat- 
ters are  generally  regarded  as  technical  details  of  internal  or- 
ganization and  management,  possessing  only  an  indirect  bear- 
ing upon  the  public  interest  in  the  railroad  industry.  The 
heart  of  the  so-called  railroad  problem  is  the  problem  of 
monopoly.  The  direct  relationship  between  the  railroads  and 
the  public  has  manifested  itself  predominantly,  though  not 
exclusively,  in  the  adjustment  of  railway  charges,  both  as  to 
their  absolute  level  and  as  to  their  relative  burden  upon  diff- 
erent industries,  different  localities,  and  different  persons. 
The  primary  object  of  railroad  regulation  has  been  to  check 
the  permanent  tendency  to  monopoly  prices  and  monopoly 
profits :  to  secure  through  conscious  and  deliberate  public  con- 
trol, such  results,  as  to  rates  and  profits,  as  are  believed  to 
emerge  automatically  in  competitive  industry.  In  the  past  our 
system  of  railroad  regulation  has  been  restricted  unduly  to 
the  function  of  rate  regulation.  But  the  adjustment  of  rail- 
way revenues  to  railway  expenditures  constitutes  a  permanent 
necessity  of  operation,  whether  under  private  or  government 
control.  The  roads  were  not  taken  over  as  a  fiscal  monopoly, 
for  the  purpose  of  yielding  profit;  but  neither  was  there  any 
intention  of  supporting  the  transportation  industry  through 
governmental  subsidy.  As  far  as  the  demands  of  public 
policy  would  permit,  railroad  service,  even  under  Federal 
Control,  was  to  be  provided  on  a  quid  pro  quo  basis.  Accord- 
ingly, in  view  of  the  weak  financial  condition  of  the  carriers, 
and  as  a  result  of  the  rapidly  mounting  costs  of  labor  and  ma- 
terials, one  of  the  unavoidable  policies  of  the  Director-General 
was  to  increase  rates.  General  Order  No.  28,  increasing  the 
level  of  railway  charges,  was  issued  May  25,  1918. 

The  rate  advances  imposed  by  this  order  were  largely  on  a 
percentage  basis.  A  flat  increase  in  charges  was  enacted,  no 
attempt  being  made  to  adjust  arbitraries.    The  new  schedule 
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called  for  an  advance  of  25  per  cent,  on  all  class  rates,  both 
intrastate  and  interstate,  with  the  use  of  interstate  rates  be- 
tween all  points  where  such  rates  were  published ;  an  advance 
of  from  15  cents  to  75  cents  per  ton  on  commodity  rates  for 
iron,  coal,  and  coke;  an  advance  of  25  per  cent,  on  other  com- 
modity rates,  with  a  few  exceptions,  most  of  the  schedules 
stating  maximum  increases  in  cents  per  hundred  pounds ;  the 
cancellation  of  all  export  and  import  rates  and  the  applica- 
tion of  domestic  rates  to  and  from  ports ;  the  increase  of  all 
passenger  fares  io  three  cents  per  mile,  except  where  higher 
charges  were  already  in  force;  the  discontinuance  of  special 
rates,  as  for  excursion  tickets,  with  unimportant  exceptions; 
and  an  advance  in  charges  for  special  services  like  Pullman 
facilities.  These  rates  became  effective  in  June,  1918, — pas- 
senger charges  on  the  loth,  and  freight  rates  on  the  25th,  of 
that  month.  The  rate  advances  were  designed  to  yield  ap- 
proximately a  25  per  cent  increase  in  revenue."  No  statement 
as  to  their  actual  productivity  has  been  made  by  the  Railroad 
Administration,  but  it  is  generally  estimated  that  the  increase 
in  gross  revenue  resulting  from  the  new  rate  level  was  about 
a  billion  dollars  a  year.  No  further  advances  were  imposed 
during  the  period  of  Federal  Control,  and  the  reductions, 
resulting  from  the  discontinuance  of  the  special  additional 
charge  for  Pullman  service,  and  from  rate  decisions  of  the 
Interstate  Commerce  Commission,  were  relatively  slight. 

At  the  time  of  the  promulgation  of  the  rate  order  it  was  the 
hope  of  the  Administration  that  the  advances  would  prove 
sufficient  to  prevent  a  deficit.  In  subsequent  testimony  before 
the  Senate  Committee,  Director-General  McAdoo  expressed 
the  expectation  that,  under  the  more  normal  conditions  fol- 
lowing the  armistice,  a  1919  deficit  would  be  avoided,  and 
even  gave  encouragement  to  the  hope  that  a  rate  reduction 

'Director-General  Hines  has  estimated  that  the  rate  advances  aver- 
aged "about  18  per  cent,  as  to  passenger  fares,  excluding  the  extra 
charge  in  Pullman  cars,  which  was  discontinued  in  December,  1918^  and 
about  28  per  cent,  as  to  freight  rates."  Report  to  the  President  for 
fourteen  months  ended  March  i,  1920,  p.  12. 
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might  be  possible.  These  hopes  and  expectations  were  doomed 
to  disappointment.  The  most  authoritative  estimate  now  avail- 
able places  the  aggregate  railroad  deficit  during  the  twenty-six 
months  of  Federal  Control  at  somewhat  more  than  $900,- 
000,000.  Of  this  amount,  the  1918  deficit  absorbed  but  little 
more  than  $236,000,000.  It  appears,  then,  that  the  poor  finan- 
cial showing  of  the  Railroad  Administration  cannot  be  alto- 
gether attributed  to  actual  war  conditions,  that  the  situation 
became  less  rather  than  more  satisfactory  after  the  armistice, 
that  about  three-quarters  of  the  discrepancy  between  operat- 
ing expenses  and  rentals  on  the  one  hand  and  operating  reve- 
nues on  the  other  resulted  from  the  operations  of  1919  and 
1920.  On  the  surface  the  exhibit  is  rather  paradoxical.  These 
financial  results,  as  already  stated,  will  receive  attention  else- 
where. In  this  connection  it  is  but  necessary  to  recognize 
that  the  rate  advances  of  June,  1918,  were  obviously  inade- 
quate to  meet  the  situation.  That  the  first  Director-General 
was  a  poor  prophet  is  not  of  prime  importance ;  but  unless  the 
charge  of  gross  inefficiency  can  be  fixed  upon  the  Railroad 
Administration,  the  presumption  is  almost  conclusively  estab- 
lished that  railroad  rates,  under  Federal  Control,  did  not  keep 
reasonable  pace  with  costs  of  operation. 

Further  advances  might  have  been  made.  Many  urged  such 
a  policy,  in  order  to  free  the  taxpayers  of  the  burden  of  the 
growing  deficit.  Agitation  for  additional  rate  increases  was 
especially  strong  during  the  closing  months  of  Federal  Con- 
trol. But  the  Railroad  Administration  withstood  this  pres- 
sure, and  wisely  so.  The  roads  were  about  to  be  returned  to 
their  private  owners.  A  blanket  rate  increase  at  this  junc- 
ture, without  careful  investigation  and  without  reference  to 
the  conditions  of  their  return  which  were  still  in  process  of 
formulation,  would  have  served  as  a  poor  foundation  for  the 
impending  readjustment  under  private  management.  More- 
over, living  costs,  throughout  the  year  1919  and  during  the 
early  part  of  1920,  were  becoming  intolerably  high;  an  in- 
crease in  railroad  rates,  as  past  experience  had  frequently 
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demonstrated,  was  likely  to  impose  a  heavier  burden  upon  the 
consumer  than  the  deficit  which  was  to  be  effaced  by  such 
increase.  The  railroad  deficit  was  therefore  regarded  as  a 
war  cost  by  the  Government  and  recouped  through  general 
taxation.  The  sum  of  $900,000,000,  while  very  large  in  itself, 
did  not  constitute  a  disproportionate  share  of  the  total  war 
expenditures,  exceeding  twenty  billions  of  dollars,  in  view  of 
the  great  importance  of  the  service  rendered  by  the  railroads 
and  the  admittedly  low  level  of  rates  paid  by  the  Government 
for  that  service. 

There  has  been  but  little  serious  criticism  of  the  rate  ad- 
vances. Such  objections  as  have  been  raised  are  based  on  the 
ground  that  the  method  of  increase,  a  flat  percentage  advance, 
tended  to  destroy  existing  rate  arbitraries,  unbalance  the  rate 
structure,  and  create  much  local  and  commodity  discrimination. 
The  criticism  is  essentially  sound.  The  procedure  adopted  can 
be  justified  only  by  the  exigencies  of  the  immediate  situation. 
But  it  is  to  be  noted  that  many  of  the  maladjustments  were 
rectified  by  subsequent  review.  The  following  statement  of 
Director-General  Hines,  in  his  final  report  to  the  President, 
indicates  the  nature  of  the  difficulty,  and  the  way  in  which  it 
was  met : 

"When  the  increases  in  freight  rates  were  made  in  1918 
earnest  efforts  were  made  to  avoid  as  far  as  possible  disturb- 
ances of  existing  rate  and  business  relationships.  It  is  obvious 
that  no  general  increase  in  rates  can  entirely  escape  such  dis- 
turbance. If  the  increase  is  on  a  percentage  basis  it  makes  a 
greater  change  in  the  number  of  cents  per  ton  or  100  pounds  in 
one  case  than  it  does  in  the  case  of  some  competitive  traffie. 
If  the  increase  is  a  number  of  cents  per  100  pounds  it  corre- 
spondingly varies  the  percentage  relationships.  No  method,  no 
matter  how  carefully  planned,  can  do  more  than  minimize  such 
disturbances;  it  can  not  eliminate  them.  As  illustrating  the 
magnitude  and  difficulty  of  the  problem,  the  result  of  the  gen- 
eral increase  in  freight  rates  made  in  1918,  despite  the  careful 
effort  to  minimize  disturbance  of  prior  relationships,  brought 
about  so  many  requests  for  revisions  that  33  traffic  commit- 
tees sitting  in  various  parts  of  the  country  have  been  occupied 
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nearly  all  the  time  for  about  a  year  and  a  half  dealing  with 
these  matters,  and  over  20,000  freight-rate  authorities  have 
been  issued  to  make  changes  to  eliminate  or  improve  unsatisfac* 
tory  adjustments.  About  79%  of  these  changes  in  rates  have 
been  reductions/'  • 

§5.    The  Wage  Increases 

Gosely  allied  to  the  question  of  rates  is  the  question  of 
wages.  The  compensation  of  employees  constitutes  much 
more  than  one- half  of  the  total  operating  expenses  of  the 
railroads.  During  the  year  1917,  immediately  preceding  the 
period  of  Federal  Control,  the  aggr^;ate  compensation  of  rail- 
road employees  was  in  round  figures  $1,718,000,000,  out  of  a 
total  operating  expenditure  of  $2,858,000,000,  or  approxi- 
mately 60  per  cent.  In  the  railroad  industry,  therefore,  the 
mounting  costs  of  operation  which  accompanied  our  participa- 
tion in  the  Great  War  were  to  manifest  themselves  in  large 
measure  through  a  substantial  rise  in  the  wage  level.  The 
rate  advances  of  June,  1918,  were  made  in  anticipation  of  in- 
evitable wage  increases,  and  the  revenue  derived  therefrom 
was  largely  absorbed  by  the  wage  increases  which  actually 
followed. 

In  the  face  of  war  conditions,  a  substantial  increase  in  rail- 
road wages  could  hardly  be  avoided.  First,  and  most  impor- 
tant, was  the  inherent  justice  of  the  men's  demands.  Living 
costs  were  rapidly  rising;  real  wages,  as  distinct  from  money 
wages,  were  as  rapidly  falling.  Then,  there  was  the  alter- 
native of  profitable  employment  in  the  war  industries.  >Miile 
the  extraordinary  wages  of  temporary  employment  under  war 
conditions  should  not  serve  as  a  basis  of  permanent  wage 
adjustments  for  railroad  employees,  the  fact  of  this  easy  out- 
let for  railroad  labor  made  the  task  of  maintaining  the  1  ail- 
road  organization  difiicult.  Finally,  there  was  the  paramount 
necessity  of  uninterrupted  service.  It  is  now  universally  rec- 
ognized that  continuity  of  service  is  the  first  essential  of  public 

•/Wd,  p.  27. 
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welfare  in  the  field  of  transportation,  even  under  normal  con- 
ditions. In  so  far  as  past  regulative  effort  has  spent  itself  on 
rate  adjustments  and  financial  arrangements,  to  the  virtual 
exclusion  of  any  attempt  to  establish  a  satisfactory  relation- 
ship between  the  railroads  and  their  employees,  it  has  proved 
short-sighted  and  unintelligent.  In  a  grave  public  emergency, 
interruption  of  railroad  service  is  unthinkable.  It  is  true  that 
under  Federal  Control  the  men  were  virtually  government 
employees  engaged  in  a  war  enterprise.  On  grounds  of  pa- 
triotism and  loyalty  the  thought  of  strike  and  tie-up  seems  a 
slander  upon  American  citizenship.  But  in  the  face  of  suf- 
ficient provocation,  even  such  an  eventuality  was  not  impos- 
sible. .  Moreover,  under  war  conditions,  demoralization  of  the 
service,  though  short  of  actual  discontinuance,  would  have 
constituted  a  serious  public  danger.  Without  a  friendly,  co- 
operative relationship  between  the  Railroad  Administration 
and  the  railroad  employees,  the  mobilization  of  American  pro- 
ductive energy  would  have  been  seriously  jeopardized. 

In  view  of  these  circumstances,  General  Order  No.  27,  pro- 
viding for  increases  in  wages  for  railway  employees,  was  is- 
sued by  the  Railroad  Administration  the  same  day  the  order 
initiating  rate  advances  was  published.  Unlike  the  rate  ad- 
vances, these  wage  increases,  in  conformity  with  the  promise 
of  the  Director-General  at  the  beginning  of  Federal  Control, 
were  retroactive,  for  the  most  part,  to  the  beginning  of  the 
year  1918.  (This  fact,  it  may  be  noted,  is  one  of  the  "extenu- 
ating circumstances''  frequently  cited  to  explain  the  1918  def- 
icit.) As  early  as  January  18,  1918,  a  Railroad  Wage  Com- 
mission,**  with  Franklin  K.  Lane  as  its  chairman,  had  been 
established  by  the  Administration,  to  investigate  the  wage  con- 
ditions of  railroad  employees,  the  wage  levels  in  other  indus- 

^*The  members  of  the  Commission  were  Franklin  K.  Lane,  Secre- 
tary of  the  Interior;  Charles  C.  McChord,  of  the  Interstate  Com- 
merce Commission ;  J.  Harry  Covington,  Chief  Justice  of  the  Supreme 
Court  of  the  District  of  Columbia ;  and  William  R.  Willcox,  formerly 
chairman  of  the  New  York  Public  Service  Commission  for  the  First 
District 
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tries,  and  the  extent  of  the  increase  in  living  costs,  and  to 
recommend  principles  of  wage  adjustment  The  report  of  this 
Commission,  made  April  30,  1918,  was  the  basis  of  the  wage 
order  issued  by  the  Railroad  Administration. 

The  order  contained  detailed  schedules  of  wage  increases 
for  men  employed  on  a  monthly,  daily,  and  hourly  basis  re- 
spectively.** The  starting  point  for  computing  these  increases 
¥^s  the  compensation  received  for  the  same  work  in  Decem- 
ber, 1915.  The  general  purpose  of  the  wage  order,  as  of- 
ficially expressed,  was  to  establish  a  just  level  of  compensa- 
tion for  railroad  employees,  particularly  in  face  of  the  changed 
living  conditicms  resulting  from  the  war.  Any  intention  to 
meet  the  temporary  high  wages  of  war  employment  was  specifi- 
cally denied.  "These  increases,"  testified  Director-General 
McAdoo,  "were  fixed  not  upon  the  theory  that  the  railroads, 
a  permanent  industry,  should  compete  in  prices  paid  labor 
with  the  transient  war  industries,  many  of  which  paid  very 
high  wages  in  order  to  attract  labor.  Rather  the  effort  was 
made  to  find  a  just  and  equitable  basis  which  would  outlive  the 
war  and  which  would  give  a  living  wage  and  decent  working 
conditions  to  every  railroad  employee."**  The  form  and 
method  of  the  wage  increases  disclosed  a  further  significant 
aspect  of  the  policy  of  the  Railroad  Administration.    Labor 

^The  following  is  a  brief  summary  of  the  details  of  these  wage 
increases: 

Monthly  Basis,  Wages  below  $46  were  increased  $20  a  month. 
Wages  ranging  from  $46  to  $258  per  month  were  increased  on  a  scale 
of  descending  percentages,  varying  from  43  per  cent  for  those  at  the 
$46  level/ to  4.56  per  cent,  for  those  reaching  $938w  Wages  from  $238 
to  $249  per  month  were  increased  to  $250. 

Daily  Basis.  Day  rates  were  granted  flat  increases.  These  ranged 
from  77  cents  per  day  on  the  lowest  wage  levels  (from  75  cents  to 
$1^  per  day),  to  a  maximum  increase  of  $1.30  on  an  old  wage  of 
$3.30  a  day,  tiien  gradually  decreasing  to  a  65  cents  raise  as  ^e  highest 
ranges  of  day  w^es  were  reached. 

Hourly  Basis.  These  increases  were  based  on  the  same  general  plan 
as  the  advances  in  daily  wages.  Beginning  with  an  increase  of  9^ 
cents  per  hour  for  the  lowest  rate  (10  cents),  they  increased  to  a 
maximum  advance  of  i^  cents  per  hour  for  the  medium  ranges,  and 
then  diminished  to  zero  as  rates  approached  $1.20  per  hour. 

"^  Senate  Hearings,  p.  18L 
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was  standardized  and  employment  was  classified.  Negotia- 
tions were  conducted  and  adjustments  made^  not  with  indi- 
viduals, but  with  groups.  The  principle  of  collective  bargain- 
ing was  frankly  accepted. 

The  first  order,  substantially  an  enactment  of  the  Lane 
Commission  report,  was  followed  by  a  number  of  supplements, 
based  on  the  recommendations  of  the  Board  of  Railroad 
Wages  and  Working  Conditions.  The  object  of  these  later 
orders  was  to  readjust  the  wages  of  specific  classes  of  labor 
(for  example,  shop  and  maintenance  of  way  employees  and 
clerks),  and  to  provide  for  employees  not  taken  care  of  in 
the  first  order  (for  example,  agents  and  operators,  policemen, 
dining  and  sleeping  car  employees).  In  large  measure  these 
supplements  may  be  r^farded  as  part  of  the  original  wage 
increase.  In  addition,  there  were  new  increases  in  response 
to  the  demands  of  organized  labor.  The  most  important  in- 
crease of  this  character  was  granted  in  April,  1919  (retroac- 
tive to  the  beginning  of  the  jrear  1919),  to  the  enginemen  and 
trainmen.  There  were  also  further  equalization  adjustments, 
by  way  of  time  and  one-half  for  overtime  and  otherwise  (es- 
pecially for  shop  employees,  enginemen  and  trainmen  in  road 
freight  service,  maintenance  of  way  employees,  and  clerks), 
and  important  wage  demands  were  pending  on  March  i,  1920, 
when  the  roads  were  returned  to  private  management. 

It  is  virtually  impossible  to  state  with  accuracy  the  aggre- 
gate amount  of  the  wage  increases  during  the  period  of  Fed- 
eral Control.  With  constantly  changing  traffic  conditions,  with 
sharp  variations  in  the  number  of  men  employed  during  dif- 
ferent periods  of  government  operation,  and  with  the  gradual 
shortening  of  the  working  day  as  the  pressing  demands  of 
military  need  disappeared,  the  extent  of  the  wage  increases, 
as  such,  can  be  ascertained  only  through  estimate,  and  with 
great  difficulty.  The  latest  available  estimate  was  submitted 
by  Director-General  Hines  in  April,  1920,  to  the  House  Com- 
mittee on  Appropriations.    He  placed  the  "annual  increase  in 
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pay  roQs  chargeable  to  operating  expenses  on  account  of  Gen- 
eral Order  27  and  supplements  thereto"  at  $965,000,000.^' 

§d.    Status  of  Federal  Control  After  the  Armistice 

In  presenting  a  description  and  analysis  of  the  principal 
activities  of  the  Railroad  Administration,  we  have  been  neces- 
sarily diverted  in  some  degree  from  the  primary  purpose  of 
tracing  historically  the  leading  events  of  federal  railroad  con- 
trol. We  now  revert  to  the  chronological  sequence.  In  order 
to  complete  our  brief  resum6  of  the  essential  facts  of  Federal 
Control,  we  shall  note,  first,  the  changed  status  of  the  Rail- 
road Administration  after  the  armistice,  and  second,  the  out- 
standing developments  of  the  year  1919  and  after. 

During  the  year  1918  the  organization  of  the  United  States 
Railroad  Administration  was  completed,  and  its  methods  and 
expedients  for  meeting  the  most  pressing  problems  of  that 
year  were  developed.  The  abnormal  traffic  was  moved  with 
reasonable  expedition  and  success;  the  need  of  increasing 
revenue  was  satisfied  in  some  measure  by  the  rate  advances; 
and  labor  was  effectively  placated  through  the  wage  increases 
and  the  generally  conciliatory  attitude  of  the  Administration. 
With  the  armistice,  however,  came  new  problems.  While  the 
task  of  demobilization  at  home  and  provision  for  our  expedi- 
tionary forces  abroad  left  the  question  of  military  traffic  still 
a  vital  one,  the  cessation  of  hostilities  introduced  additional 
difficulties.  It  became  increasingly  hard  to  maintain  the  ma- 
chinery of  Federal  Control  at  the  highest  level  of  efficiency, 
and  there  emerged  a  marked,  and  often  unreasoning,  disposi- 
tion on  the  part  of  the  public  to  insist  upon  the  immediate 
restoration  of  normal  railroad  conditions. 

At  the  very  beginning  of  the  year  Mr,  McAdoo  vacated 
his  post  as  Director-General  of  Railroads.    Since  Mr.  Hines, 

'Hearings  before  Sub-committee  of  House  Committee  on  Appro- 
priations in  charge  of  Deficiencjr  Appropriations  for  the  fiscal  year  1920 
and  prior  fiscal  years,  Sixty-sixth  Congress,  Second  Session,  pp.  193, 
2ia 
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his  assistant,  a  very  capable  executive  of  brge  experience, 
was  appointed  to  succeed  him,  this  change  would  scafrcely  have 
operated  to  weaken  the  Railroad  Administration.  But  other 
executives,  high  in  authority,  began  to  fall  away  from  the 
Railroad  Administration.  There  were  many  resignations  of 
men  whose  service  had  been  motivated  to  a  large  degree  by 
patriotic  considerations.  In  this  respect  the  Railroad  Admin- 
istration was  merely  undergoing  the  experience  of  most  of 
the  boards,  bureaus,  councils,  and  commissions  that  had  sprung 
up  in  Washington  in  the  course  of  the  war,  but  its  effect  upon 
administrative  competence  and  continuity  was  none  the  less 
real.  The  organization  which  had  drawn  to  itself  some  of  the 
ablest  railroad  men  and  had  secured  from  them  the  highest 
degree  of  loyalty  began  to  disintegrate.  During  the  course  of 
the  year  1919  no  less  than  six  new  Directors  of  Divisions  and 
two  new  Regional  Directors  were  appointed.  Moreover,  the 
railroads  themselves,  whose  corporate  existence  and  identity 
had  been  maintained  throughout,  began  to  look  forward  to  the 
private  management  of  their  properties,  and  their  cooperation 
was  neither  as  freely  nor  as  completely  accorded  to  the  Rail- 
road Administration. 

In  like  manner,  there  was  a  striking  change  in  public  atti- 
tude which  made  the  task  of  the  Administration  a  more  dif- 
ficult one.  The  extreme  character  of  many  of  the  war-time 
restrictions,  in  all  fields  of  industrial  activity,  led  to  an  equally 
extreme  reaction,  once  the  pressure  of  actual  hostilities  was 
removed.  The  clamor  for  relaxation  of  restrictive  arrange- 
ments became  wide-spread  and  insistent.  A  strong  anti-gov- 
ernment sentiment  began  to  emerge  on  all  questions  involving 
public  interference  with  private  industrial  relations.  As  the 
time  and  opportunity  for  positive  action  approached,  the  im- 
portance of  constructive  policy  came  to  be  subordinated,  in 
large  measure,  to  the  demands  for  speedy  compromise  and 
adjustment,  loudly  voiced  in  the  most  influential  industrial 
and  financial  circles,  on  the  ground  that  the  swift  restoration 
of  normal  business  conditions  was  the  only  means  of  quick- 
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ening  American  initiative  for  the  great  economic  tasks  of  the 
future.  The  forces  at  play  in  the  American  domestic  forum 
were  not  essentially  diiferent  fr(Mn  those  which  turned  the 
international  settlement  from  many  of  the  high  purposes  and 
professions  that  had  given  moral  character  to  the  period  of 
actual  conflict.  In  relation  to  the  railroads,  these  currents  of 
public  opinion  manifested  themselves  in  a  growing  dissatis- 
faction with  government  railway  operation,  and  in  a  demand 
for  the  speedy  return  of  the  roads  to  private  management. 
The  inadequacies  of  our  transportation  system — ^largely  a  pre- 
war heritage,  though  doubtless  accentuated  by  the  strain  of 
the  war  burden — ^were  readily  accepted  as  evidence  of  the  fail- 
ure of  Federal  Control.  The  chief  task  of  the  new  Director- 
General,  therefore,  was  to  help  restore  normal  conditions:  to 
provide,  as  far  as  possible,  adequate  transportation  service 
for  a  shipping  and  traveling  public  of  impatient  temper,  whose 
general  attitude  was  hostile  to  the  Railroad  Administration. 
Mr.  Hines  was  early  impressed  by  the  changing  status  of 
Federal  Control,  and  recognized  the  necessity  of  modifying 
the  policies  of  the  Administration.  He  expressed  his  convic- 
tion to  the  Senate  that  ''a  new  era  opened  for  the  Railroad 
Administration  with  the  signing  of  the  Armistice."^* 

Yet  another  set  of  circumstances  help  explain  the  changed 
status  of  Federal  Control  after  the  armistice.  The  war  had 
furnished  the  background  for  the  activities  of  1918.  A  new 
background  set  its  impress  upon  the  tasks  of  the  following 
year.  During  the  first  few  months  of  the  "new  era''  a  wide- 
spread interest  in  railway  affairs  swept  over  the  country. 
Shortly  after  the  armistice  Director-General  McAdoo  sug- 
gested the  extension  of  Federal  Control  for  a  period  of  five 
years,  in  order  to  test  the  efficiency  of  unified  operation  and 

**Cy.  the  following:  "While  the  former  director-general  was  given 
charge  of  the  railroads  for  the  purpose  of  getting  the  highest  degree 
of  efficiency  out  of  them  for  war  purposes,  and  while  he  assumed  the 
additional  burden  of  trying  to  revolutionize  and  reform  them  at  the 
same  time,  Mr.  Hines'  job  has  been  that  of  trying  to  restore  norma! 
conditions  and  to  render  an  adequate  transportation  service."  Railway 
Age,  January  2,  1920,  p.  64. 
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the  desirability  of  public  control  under  normal  conditions. 
In  this  program  he  was  supported  by  the  new  Director-Gen- 
eral. A  storm  of  protest  at  once  arose.  And  when,  in  Janu- 
ary, the  Senate  began  its  hearings  on  Mr.  McAdoo's  proposal, 
numerous  "plans  for  the  solution  of  the  railroad  problem"  be- 
gan to  pour  in  from  all  parts  of  the  country,  and  from  every 
conceivable  interest  likely  to  be  affected  by  the  railroad  read- 
justment. Throughout  the  year,  the  formulation  of  plans,  the 
writing  of  proposals,  and  the  drafting  of  bills  continued.  It 
was  this  atmosphere  of  public  discussion,  looking  eventually 
to  the  restoration  of  the  railroad  properties  to  their  private 
owners,  and  to  the  redrafting  of  our  policies  of  railroad  regu- 
lation, that  constituted  the  characteristic  background  of  the 
events  of  1919  and  after.  Aside  from  the  usual  brief  com- 
ment when  the  monthly  statements  of  the  railroad  deficit  were 
published,  or  an  occasional  notice  of  the  protests  of  shippers 
disgruntled  by  the  service,  the  Administration  received  rela- 
tively little  consideration  in  the  daily  press,  in  the  current 
periodical  literature,  or  on  the  public  platform.  The  "rail- 
road problem,''  as  such,  was  discussed  widely  and  intensively; 
but  all  eyes  were  turned  toward  the  future,  and  the  experience 
of  the  Railroad  Administration,  whether  in  1918  or  in  the 
then  immediate  present,  was  looked  upon  as  a  thing  apart  in 
the  formulation  of  permanent  railroad  policy.  Public  opinion 
seemed  definitely  crystallized  against  Federal  Control. 
Whether  as  a  result  of  mere  prejudice,  or  on  the  basis  of 
mature  judgment,  our  experiment  with  public  railroad  opera- 
tion was  very  generally  regarded  as  an  isolated  experience 
calculated  to  meet  the  special  needs  of  an  extraordinary  emer- 
gency. The  fact  of  wide-spread  and  continued  discussion  of 
railroad  matters,  with  a  view  to  the  resumption  of  private 
management  by  the  carriers,  together  with  the  generally  ad- 
verse complexion  of  public  opinion  with  regard  to  Federal 
Control,  exerted  a  powerful  effect  upon  the  operation  of  the 
roads.  In  the  light  of  these  circumstances,  let  us  note  briefly 
a  few  of  the  more  important  developments  of  1919  not  already 
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considered  in  our  discussion  of  the  activities  of  the  Raikoad 
Administration. 


57.    Developments  of  ipip  and  After 

The  first  necessity  of  the  new  Director-General  was  money. 
The  Revolving  Fund  of  $500,000,000,  appropriated  in  March 
of  the  preceding  year  by  the  Federal  Control  Act,  had  been 
entirely  exhausted  by  the  time  he  assumed  office.  The  deficit 
for  1918,  amounting  to  upward  of  $236,000,000,  still  remained 
to  be  paid,  and  extensive  capital  expenditures  were  deemed 
highly  essential  Accordingly,  estimates  were  submitted  to 
Congress  in  January  calling  for  an  appropriation  of  $750,- 
000,000.  In  spite  of  the  Administration's  urgent  need  of 
funds.  Congress  failed  to  respond.  The  strain  of  war  had 
been  relaxed,  and  politics  began  to  exert  an  increasingly  domi- 
nating influence  in  Washington.  A  number  of  appropriation 
bills,  and  other  pending  measures,  failed  of  enactment  before 
Congress  adjourned,  but  the  denial  of  the  request  of  the  Di- 
rector-General, though  necessarily  a  mere  postponement,  was 
the  most  flagrant  of  the  Congressional  acts  of  omission.  The 
consequent  delay  in  obtaining  funds  hampered  the  Railroad 
Administration  seriously  in  its  operations  for  19 19.  Projected 
plans  for  important  additions  and  betterments  were  entirely 
discarded  or  radically  curtailed,  orders  of  much  needed  equip- 
ment failed  of  placement,  and  the  Administration  was  sub- 
jected to  a  financial  stringency  not  conducive  to  the  prosecu- 
tion of  vigorous  policy  or  the  maintenance  of  high  efficiency. 
When  Congress  reassembled  the  estimated  needs  of  the  Direc- 
tor-General had  been  increased  to  $1,250,000,000,  and  finally, 
in  June,  1919,  the  sum  of  $750,000,000,  the  amount  pre- 
viously asked  for,  was  appropriated.  There  was  no  further 
appropriation  till  the  enactment  of  the  Esch-Cummins  Act, 
which  carried  the  sum  of  $200,000,000  for  the  winding  up  of 
Federal  Control.      , 

From  the  standpoint  of  management,  the  speedy  restoration 
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of  normal  conditions  was  the  Administration's  primary  task. 
Toward  this  end,  many  changes  of  policy  were  introduced. 
In  so  far  as  the  exigencies  of  the  demobilization  period  would 
permit,  steps  were  taken  to  prepare  the  transportation  system 
for  the  impending  relinquishment  of  Federal  Control.  This 
involved  the  abandonment  of  such  of  the  policies  and  activities 
of  the  previous  year  as  had  been  designed  to  integrate  the 
railroad  S)rstem  and  unify  its  operation.  The  roads  were  al- 
lowed greater  freedom  in  the  choice  of  standards  for  their 
equipment.  Efforts  were  made  to  restore  locomotives  and 
rolling-stock  to  the  lines  that  owned  them.  Rules  for  inter- 
line waybilling  were  sufficiently  modified  to  permit  an  approach 
to  the  old  practices.  Demurrage  rates  were  reduced  to  pre- 
war levels.  Per  diem  car  rentals  were  reestablished.  Adver- 
tising on  a  small  scale  was  resumed.  Furthermore,  steps  were 
taken  looking  toward  the  "unscrambling"  of  the  various  lines. 
As  far  as  possible,  such  parts  of  systems  as  had  been  separated 
from  their  parent  organizations  in  the  191 8  grouping  of  rail- 
roads were  restored  to  the  systems  to  which  they  naturally 
belonged;  and  efforts  were  made  to  effect  a  separation  of 
such  of  the  old  competitive  lines  as  had  been  entrusted  to  the 
administration  of  the  same  Federal  Managers.  The  creation, 
in  the  early  part  of  the  year,  of  a  Division  of  Public  Service, 
was  designed  to  further  the  same  general  purpose  of  preparing 
the  roads  for  the  resumption  of  private  management.  This 
new  Division  was  instrumental  in  improving  the  strained  re- 
lations existing  between  the  Railroad  Administration  and  the 
state  commissions  and  the  shipping  and  traveling  public.  An 
entente  cordiale  was  successfully  promoted  with  the  state 
bodies.  While  war-time  jurisdiction  over  intrastate  rates  was 
retained  by  the  Administration  to  the  very  end  of  Federal 
Control,  the  Director-General  gradually  relinquished  all  au- 
thority over  local  matters  not  involving  rate  adjustments  to  the 
state  commissions.  And  even  in  the  field  of  rates,  many  lib- 
eral modifications  of  the  schedules  promulgated  under  the  rate 
order  of  May,  1918,  were  made  with  the  help  and  concurrence 
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of  the  commissions,  and  these  changes  resuked  in  a  marked 
improvement  in  the  relationship  between  the  Administration 
and  both  the  state  authorities  and  the  general  public. 

In  conclusion,  we  may  set  down  briefly  the  l^slative  de- 
velopments that  preceded  the  termination  of  Federal  Control 
and  served  as  a  basis  for  the  resumption  of  private  operation. 
On  May  20,  1919,  the  President  definitely  announced  that  the 
railroads  would  be  returned  to  their  owners  at  the  end  of  the 
calendar  year.  This  announcement  served  to  place  the  prob- 
lem of  enacting  necessary  railroad  legislation  formally  upon 
the  Congressional  docket.  The  numerous  plans  and  proposals 
for  the  coming  readjustment  b^;an  to  crystallize  into  bills. 
These  bills — with  the  single  exception  of  the  Cary  bill,  stimu- 
lated by  the  activities  of  the  Public  Ownership  League  of 
America — concerned  themselves  with  the  modification  of  the 
principles  and  machinery  of  public  regulation  under  a  re- 
stored system  of  private  management;  there  was  little  senti- 
ment in  support  of  public  ownership  or  control  as  a  perma- 
nent railroad  policy.  Then  the  summer  months  saw  the  me- 
teoric rise  and  fall  of  the  Plumb  Plan,  incorporated  in  the 
Sims  bill,  which  was  sponsored  by  the  railroad  brotherhoods. 
The  Plumb  Plan  created  a  deep  impression  throughout  the 
country.  Overnight,  it  brought  the  alternative  of  public  own- 
ership into  the  arena  of  practical  politics.  Moreover,  it  of- 
fered a  platform  of  public  ownership  constructed  by  labor, 
and  in  many  of  its  most  characteristic  planks  largely  for  labor. 
Compared  with  its  bold  and  vigorous  aims,  most  of  the  prof- 
fered legislation  was  "timid  tinkering."  The  country  was 
startled  into  an  extraordinary  interest  in  the  railroad  problem. 
The  plan  was  eulogized  by  some  as  the  most  far-reaching 
measure  of  constructive  economic  reform  arising  out  of  the 
war ;  and  it  was  stigmatized  by  others  as  an  attempt  to  "con- 
taminate the  American  industrial  structure  by  an  insidious 
infusion  of  revolutioi^ary  bolshevistic  doctrine."  But  the 
heaviest  batteries  were  against  the  plan.  PuUic  opinion  was 
bent  upon  the  restoration  of  normal  conditions;  there  was 
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little  appetite  for  radical  experimentation.  As  the  monflis 
passed,  therefore,  the  propaganda  for  the  Plumb  Plan,  in 
spite  of  the  warm  adherence  of  organized  labor,  spent  itself. 
In  the  early  autumn  it  had  become  perfectly  clear  that  the 
new  railroad  legislation  would  but  attempt  to  strengthen  our 
traditional  system  of  regulation  under  private  management. 
The  Esch  bill  in  the  House,  and  the  Cummins  bill  in  the 
Senkte,  representing  organized  Congressional  opinion  and 
commanding  the  legislative  machinery  of  both  chambers,  were 
early  recognized  as  the  probable  basis  of  the  new  railroad 
legislation.  Although  the  two  bills  differed  radically  in  many 
of  their  essential  provisions,  both  foreshadowed  the  general 
character  of  the  impending  readjustment  They  were  given 
wide  publicity  and  were  subjected  to  much  discussion.  Fi- 
nally both  bills,  with  numerous  amendments,  received  the  al- 
most unanimous  approval  of  their  respective  houses — ^the  Esch 
bill  on  November  17,  1919,  and  the  Cummins  bill  on  December 
20,  1919 — and  were  referred  to  a  joint  conference  committee 
for  the  reconciliation  of  their  differences.  These  differences 
were  vital  and  fundamental.  They  concerned  methods  of 
winding  up  the  affairs  of  Federal  Control ;  the  advisability  of 
establishing  a  Transportation  Board;  the  question  of  guaran- 
teeing railroad  returns;  the  problem  of  compulsory  consolida- 
tion of  railroad  systems;  the  wisdom  of  declaring  railroad 
strikes  to  be  illegal ;  and  the  formulation  of  machinery  for  the 
peaceable  settlement  of  disputes  between  railway  employees 
and  the  carriers.  The  task  of  the  conference  committee  was 
an  arduous  one.  In  the  meantime,  as  the  end  of  the  year  ap- 
proached, it  became  evident  that  no  legislation  could  be  enacted 
before  the  time  set  by  the  President  for  the  return  of  the  roads 
to  their  owners,  and  the  period  of  Federal  Control  was  ex- 
tended to  March  i,  1920.  The  conference  report  was  sub- 
mitted to  Congress  February  18.  In  view  of  the  magnitude  of 
the  issues  involved  debate  in  both  houses  was  unreasonably 
brief.  Compromise  was  accepted  as  the  only  available  tool,  and 
the  report  of  the  joint  committee  was  assumed  to  have  incor- 
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porated  the  maximum  of  attainable  demands  of  both  House  and 
Senate.  Accordingly,  the  Esch-Cummins  bill,  without  alter- 
ation, was  speedily  passed  by  decisive  majorities — ^in  the  lower 
house  on  February  21,  and  in  the  upper  house  on  February  23. 
There  followed  determined  opposition  by  organized  labor,  and 
its  protest  was  formally  submitted  to  the  President.  The 
American  Federation  of  Labor,  the  four  great  railroad  Broth- 
erhoods, and  the  Farmers'  National  Council  specifically  re- 
quested that  the  bill  be  vetoed.  The  President  waited  till 
February  28.  He  then  afiixed  his  signature  to  the  new  legisla- 
tion, despite  the  vigorous  disapproval  of  organized  labor,  and 
the  Esch-Cummins  Act  became  law.  On  March  first  the  rail- 
roads were  restored  to  private  management. 
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the  serious  lull  in  business  activity  during  the  early  months 
following  the  armistice,  the  ton  mileage  was  about  363  bil- 
lion, according  to  the  figures  of  the  Railroad  Administration. 
It  thus  appears  that  191 8,  the  peak  year,  saw  a  traffic  increase 
of  about  59  per  cent,  over  the  normal  pre-war  burden,  and  of 
more  than  33  per  cent,  over  the  highest  pre-war  traffic.  While 
these  figures  provide  striking*  evidence  of  the  magnitude  of 
the  transportation  burden  under  Federal  Control,  it  is  neces- 
sary, further,  to  note  the  accomplishments  of  the  Railroad 
Administration  in  dealing  with  specific  traffic  problems. 

The  most  characteristic  war  problem  faced  by  the  Railroad 
Administration  was  the  movement  of  troops.  During  the 
course  of  our  participation  in  the  war,  approximately  four 
million  men  were  called  to  the  colors  and  about  one-half  this 
number  sent  overseas.  Upon  the  railroads  devolved  the  task 
of  moving  these  men  from  their  homes  to  points  of  mobiliza- 
tion, thence  to  training  camps,  and  ultimately  to  ports  of  em- 
barkation. This  movement,  begun  in  April,  1917,  was  suddenly 
halted  by  the  armistice,  only  to  give  place  to  no  less  a  task  dur- 
ing the  following  year — ^that  of  demobilization.  To  organize 
the  handling  of  this  vast  traffic,  the  Administration  took  over 
and  remodeled  into  a  Troop  Movement  Section,  the  Commit- 
tee on  Military  Passenger  Tariffs  of  the  Railroads'  War  Board. 
The  annual  reports  of  this  Troop  Movement  Section  furnish 
the  following  data.*  From  January  i,  1918,  up  to  the  sign- 
ing of  the  armistice,  6,496,150  men  were  transported  by  the 
railroads — an  average  of  625434  a  month.  The  maximum 
number  of  men  moved  in  one  month  was  1,147,013 — the  record 
of  July,  1918.  A  great  part  of  this  traffic  required  special 
trains  and  special  facilities,  which  taxed  the  passenger  re- 
sources of  the  railroads  to  the  utmost.  Some  40  per  cent,  of 
these  troops  were  moved  in  Pullman  equipment,  and  more 
than  9,000  special  troop  trains  were  operated.  Low  speeds 
were  consistently  maintained,  and  as  a  result  only  fourteen 

'Annual  Reports  of  Division  of  Operation,  Troop  Movement  Section, 
1918,  p.  42  et  seq,;  1919,  P-  3i  ^*  ^^Q' 
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accidents  were  recorded,  involving  thirty-six  deaths.  Follow- 
ing the  armistice,  the  Troop  Movement  Section  began  im- 
mediately to  lay  plans  for  the  task  of  demobilization,  which 
was  commenced  early  in  December.  The  reports  for  the  year 
1919  show  that  troop  movements  still  offered  serious  passenger 
traffic  problems.  In  that  year  (including,  also,  December, 
1918),  7,009476  men  were  moved,  with  a  record  of  only  seven 
accidents  and  two  deaths.  The  maximum  amount  of  equip- 
ment required  at  any  one  time  to  handle  this  traffic  was  ap- 
proximately 1,500  Pullman  coaches,  2,500  passenger  cars,  and 
500  baggage  and  express  cars.  From  April,  191 7,  to  Novem- 
ber 30,  1919,  covering  the  entire  period  of  mobilization  (and 
hence  including  nine  months  of  private  railroad  operation) 
and  practically  the  full  period  of  demobilization,  15,724,058 
men  were  moved.  This  task  necessitated  the  operation  of 
25,103  special  trains,  and  the  use  of  327,930  cars — ^279,106 
passenger  cars  (including  sleeping  cars),  22,300  baggage  cars, 
and  26,524  special  freight  cars  for  troop  impedimenta.  One 
of  the  most  marked  achievements  of  the  Railroad  Administra- 
tion was  the  prompt,  efficient,  and  exceptionally  safe  handling 
of  troops.  The  work  of  the  Troop  Movement  Section  has 
been  accorded  unqualified  praise. 

Next  to  the  movement  of  troops,  the  transportation  of  food 
and  food  products  was  of  prime  importance.  The  success- 
ful movement  of  foodstuffs,  especially  for  European  export,  is 
rightly  emphasized  in  the  reports  of  the  Railroad  Adminis- 
tration. During  the  first  months  of  1918  the  railways  were 
unable  to  maintain  the  program  of  movement  declared  by  the 
Food  Administration  to  be  the  necessary  minimum.  Once 
the  system  of  preference  freight  was  established,  however,  the 
situation  was  g^dually  relieved,  and  by  March  15  the  avail- 
able vessel  capacity  of  the  allied  nations  had  been  satisfied 
and  a  surplus  of  foodstuffs  ready  for  loading  accumulated. 
Director-General  McAdoo,  in  his  testimony  before  the  Senate 
Committee  on  Interstate  Commerce,  spoke  of  these  accom- 
plishments in  dramatic  words: 
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"The  food  situation  in  the  allied  countries  of  Europe  became 
extremely  critical  in  February  last  (1918),  representations  be^ 
ing  made  by  Great  Britain,  France,  and  Italy  that  unless  the 
program  of  food  deliveries  promised  by  the  Food  Administra- 
tion (1,160,000  tons  per  month)  was  kept  pace  with,  Germany 
and  he.  associates  inevitably  would  win  the  war.  While  the 
facts  could  not  be  told  at  the  time  because  of  the  possible  effect 
on  the  morale  of  the  nations  fighting  the  central  powers,  it  was 
nevertheless  true  that  according  to  official  word  received  from 
the  entente  allies,  the  outcome  of  the  war  depended  upon  the 
ability  of  the  American  railways  to  transport  sufficient  supplies 
of  foodstuffs  to  the  Atlantic  seaboard  for  shipment  abroad. 
This  problem  was  met.  It  was  no  time  for  half-way  measures. 
The  safety  of  the  world  hung  in  the  balance.  Empty  box  cars 
were  rushed  from  all  portions  of  the  east,  south,  to  the  south- 
western grain  states.  Confficting  traffic  of  all  lands  was  held 
up.  Every  facility  of  the  Railroad  Administration  and  of  the 
railroads  tmder  its  jurisdiction  was  thrown  into  the  balance. 
Officials  and  employees  worked  day  and  night.  The  result  was 
magnificent.  By  March  15,  the  vessel  capacity  of  the  allies  had 
been  satisfied  and  there  was  available  at  North  Atlantic  ports 
an  excess  on  wheels  of  6,318  carloads  of  foodstuffs  exclusive 
of  grain  on  cars  and  in  elevators.  Since  that  time  there  has 
never  been  any  danger  of  the  American  railways  failing  to 
transport  the  necessary  amount  of  food  supplies  for  Europe. 
It  perhaps  is  not  too  much  to  say  that  this  was  one  of  the  turn- 
ing points  of  the  war."  ■ 

But  the  movement  of  troops  and  the  supply  of  foodstuffs 
do  not  exhaust  the  transportation  problems  involved  in  the 
conduct  of  modem  warfare.  Vast  amounts  of  essential  freight 
must  be  carried  if  the  industrial  processes  which  constitute 
the  necessary  support  of  the  military  establishment  and  of  the 
civilian  population  are  to  be  maintained.  Our  chief  industrial 
necessity  is  coal.  In  the  fall  and  winter  of  191 7,  due  largely 
to  the  inadequacy  of  transportation  facilities,  a  serious  coal 
famine  threatened.  Indeed,  it  was  more  than  a  threat,  as  all 
who  remember  the  "Heatless  Mondays"  and  the  unlighted 
streets  of  that  winter  can  testify.  During  the  year  1918  the 
Railroad  Administration  met  the  problem  of  moving  the  coal 

'  Senate  Hearings,  p.  & 
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tonnage  with  a  OMisiderable  degree  of  success.  For  the  first 
ten  months  of  the  year,  the  net  increase  in  the  number  of  coal 
cars  furnished  to  mines,  as  compared  with  the  preceding  year 
of  record  production,  was  741,666— providing  an  approximate 
capacity  for  37,083,300  tons.  As  a  concrete  instance  of  this 
improvement  in  coal  transport,  it  may  be  noted  that  28,153,317 
tons  of  coal  were  moved  to  Lake  Erie  ports  during  the  navi- 
gation period  of  1918,  as  compared  with  26,826,000  tons  in 
191 7,  and  much  smaller  amounts  in  previous  years.  Through- 
out the  first  half  of  1919  the  decline  in  industrial  activity 
eliminated  freight  congestion;  hence  there  was  no  necessity 
of  further  intensification  in  the  use  of  equipment,  and  cars 
were  available  for  all  the  coal  that  was  mined.  Indeed,  dur- 
ing February  and  March  there  was  an  average  daily  surplus 
of  coal  cars  exceeding  180,000.  But  the  nation-wide  strike 
of  bituminous  coal  miners  in  November  again  rendered  the 
situation  very  difficult.  In  order  that  coal  might  be  hauled  to 
all  parts  of  the  country  from  the  Pennsylvania  and  West  Vir- 
ginia fields  that  still  remained  in  operation,  much  other  traffic 
was  discontinued  and  consistent  preference  was  accorded  to 
coal  movement.  When  the  strike  was  terminated,  the  rail- 
roads again  proved  themselves  able  to  carry  all  the  coal  re- 
quired. Immediately  before  the  coal  strike,  by  transporting 
13,200,000  tons  in  a  single  week,  a  new  high  record  for  coal 
transport  was  established.*  , 

With  regard  to  the  handling  of  general  freight  offerings, 
less  can  be  said  for  the  efforts  of  the  carriers  under  Federal 
Control.  The  permit  system  produced  its  inevitable  results. 
"Essential"  freight  was,  for  the  most  part,  adequately  and 
promptly  moved;  freight  considered  "non-essential"  had  to 
take  its  chances.  This  policy  worked  hardship  on  many  pro- 
ducers. The  official  acknowledgment  that  a  differentiation  was 
necessary  between  essential  and  non-essential  commodities, 
that  such  a  device  as  the  permit  system  had  to  be  resorted  to, 
suggests  in  itself  some  qualification  on  the  complete  success 

*  Annual  Reports,  Division  of  Operation,  1918,  pp.  4f  5 ;  I9i9>  P*  7* 
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claimed  by  the  Government  from  the  standpoint  of  operation. 
Responsibility  ought  in  justice  to  be  placed  upon  the  inade- 
quacy of  our  transportation  system,  in  face  of  the  extraordi- 
nary demands  of  war.  But  this  important  fact  must  not  be 
neglected:  the  roads  were  unable  to  handle  all  the  traffic 
before  they  were  taken  over  by  the  Government,  and  this 
inability  was  not  altogether  overcome  during  the  critical 
months  of  Federal  Control.  The  success  of  the  Railroad 
Administration  on  the  traffic  side  was  based,  in  no  small 
measure,  on  its  superior  powers  for  restricting  traffic,  and  on 
its  improved  facilities  for  determining  what  traffic  to  refuse. 

But  the  Railroad  Administration  did  make  very  substantial 
advances  in  relieving  the  paralyzing  freight  congestion  of  the 
closing  months  of  1917,  and  in  moving  through  the  year  igi8 
an  ever-increasing  proportion  of  the  tonnage  that  demanded 
carriage.  The  accumulation  of  loaded  cars  in  excess  of  cur- 
rent movement  was  reduced  from  144,539  on  January  i,  1918, 
to  less  than  40,000  by  November  22.  The  more  serious  phases 
of  the  congestion  of  the  preceding  winter  had  been  overcome 
by  May  i  of  that  year.  The  Car  Service  Section,  by  author- 
izing the  movement  of  some  850,000  empty  cars  during  1918, 
and  by  its  wholesale  pooling  of  equipment,  was  able  to  reduce 
car  shortage  from  148,000  reported  November  i,  1917,  to  a 
condition  of  surplus  by  the  middle  of  October  of  the  follow- 
ing year.  The  year  1918,  therefore,  was  on  the  whole  one  of 
substantial  accomplishment  in  the  movement  of  general  traf- 
fic. 

In  the  months  immediately  following  the  armistice  traffic 
problems  receded  into  comparative  insignificance.  During  the 
first  half  of  1919  the  nation  experienced  a  marked  decline  in 
business,  threatening  serious  industrial  depression.  Railroad 
traffic  fell  off  correspondingly.  By  March  there  was  an  un- 
precedented surplus  of  nearly  500,000  carS.  During  the  first 
six  months  of  1918  the  average  ton-miles  of  freight  carried 
per  mile  of  road  per  day  was  4,977.  In  the  following  year  the 
corresponding  figure  had  decreased  to  4,266,  a  decline  of  about 
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14  per  cent.  The  total  year's  tonnage  shows  a  decrease  of 
about  10  per  cent  as  compared  with  1918.  Only  two  months  of 
the  year  1919 — ^January  and  October— placed  a  greater  traffic 
burden  on  the  roads  than  the  corresponding  months  of  1918. 
In  spite  of  these  facts,  the  problem  of  car  shortage  was  still 
vital.  By  the  summer  months  business  activity — ^and  railroad 
traffic — ^had  begun  to  revive,  and  by  October  the  figures  for 
car  shortage  had  reached  about  60,000.  The  increase  in  de- 
ferred maintenance  of  equipment  induced  by  the  earlier  sur- 
plus, the  lack  of  appropriations  for  new  orders  of  equipment, 
and  the  unexpected  expansion  of  traffic  during  this  summer 
period,  were  largely  responsible  for  the  shortage.  Through- 
out the  fall,  the  traffic  situation  was  more  or  less  difficult, 
and  the  two  great  strikes  of  the  year,  the  steel  strike  of  Sep- 
tember and  October  and  the  coal  strike  of  November,  added 
much  to  the  embarrassment  of  the  operating  division  of  the 
Railroad  Administration.  At  no  time,  however,  did  the  prob- 
lems of  general  traffic  movement  assume  the  critical  aspect 
they  had  presented  during  the  preceding  year. 

When  all  the  facts  are  considered,  therefore,  the  conclusion 
seems  warranted  that  the  Railroad  Administration  succeeded  in 
moving  all  essential  traffic  with  reasonable  efficiency  and  ex- 
pedition, and  that  the  restrictions  upon  general  transportation 
were  reduced  to  a  minimum,  in  view  of  the  imperative  char- 
acter of  the  war  demands.  The  inconvenience  resulting  from 
restricted  service,  elimination  of  shipping  privileges,  enforce- 
ment of  priorities,  and  establishment  of  freight  embargoes  was 
comparatively  insignificant  in  the  light  of  the  outstanding  fact 
of  the  actual  carriage  of  an  unprecedented  tonnage  of  indis- 
pensable commodities.  From  the  standpoint,  then,  of  the  first 
and  most  important  basis  of  judgment — ^the  effectiveness  of 
the  Railroad  Administration's  efforts  in  the  movement  of 
traffic  as  an  essential  adjunct  to  the  national  military  machine 
— the  record  of  Federal  Control  was  a  decidedly  creditable 
one. 
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%2.    The  Question  of  Operating  Efficiency 

Underlying  this  estimate  of  success,  other  fields  of  investi- 
gation open.  Granting  that  Federal  Control  was  an  effective 
instrumentality  for  the  movement  of  traffic,  the  question  arises 
as  to  how  this  success  was  attained.  "Increased  efficiency  of 
operation"  is  the  answer  given  or  suggested  in  the  reports  of 
the  Railroad  Administration.  This  official  claim  deserves 
careful  examination.  To  what  extent  was  railroad  operating 
efficiency  increased  through  the  establishment  of  Federal 
Control? 

The  position  of  the  Railroad  Administration  may  be  ana- 
lyzed somewhat  as  follows.  The  successful  movement  of 
traffic,  especially  for  the  year  1918,  might  be  attributed  to 
three  distinct  factors:  to  additions  of  plant  and  equipment; 
to  greater  efficiency  on  the  part  of  railroad  labor;  to  more 
effective  utilization  of  existing  plant  and  organization.  Rail- 
way plant  and  equipment  did  not  increase  materially  during 
the  first  year  of  Federal  Control.  The  productive  capacity  of 
industrial  enterprise  was  devoted  to  supplying  war  needs ;  new 
cars  and  locomotives  were  not  to  be  had.  The  efficiency  of 
labor  was  impaired  rather  than  improved,  through  the  with- 
drawal of  skilled  and  experienced  men  to  enter  military  ser- 
vice, or  to  take  advantage  of  the  high  wages  paid  in  the  war 
industries.  Increased  operating  efficiency,  then,  was  the  pri- 
mary basis  of  the  results  achieved  under  Federal  Control.  Be- 
cause of  the  urgent  necessity  of  increasing  hauling  capacity, 
and  because  new  equipment  could  not  be  readily  secured,  re- 
sort was  had  to  more  intensive  use  of  existing  facilities.  The 
unification  of  all  the  railroad  properties  under  a  single  control 
made  such  gains  practicable.  Among  the  methods  employed 
were  short  routing  of  freight,  heavier  loading,  insistence  upon 
through  movements  by  solid  trains,  reduction  of  passenger 
service.  The  results  of  these  efforts,  for  the  year  1918,  were 
statistically  stated  by  Director-General  McAdoo,  in  his  testi- 
mony before  the  Senate  Committee,  as  follows : 


THE  RESULTS  OF  FEDERAL  CONTROL   141 

''The  operating  results  may  be  summarized  briefly :  The  rail- 
roads, during  the  first  ten  months  of  Federal  control,  produced 
1.9  per  centi  more  ton  miles  with  a  decrease  of  2.1  per  cent, 
in  train  miles  and  a  decrease  of  5.8  per  cent,  in  loaded  car  miles. 
The  average  trainload  increased  from  655  tons  to  682  tons, 
a  gain  of  4.1  per  cent. ;  and  the  average  carload  increased  from 
26.8  to  29  tons,  a  gain  of  8.2  per  cent.''  * 

These  and  similar  figures  are  found  in  most  of  the  reports 
of  the  Administration.  They  are  intended  to  provide  statis- 
tical evidence  of  its  success  in  increasing  the  e£Biciency  of  rail- 
road operation.  The  figures  themselves  are  accurate  and  re- 
liable, but  the  official  conclusions  drawn  from  them  are  fre- 
quently too  sweeping.  They  but  reflect  the  general  disposi- 
tion of  the  Railroad  Administration  to  launch  rather  large 
claims  in  support  of  the  effectiveness  of  its  activities.  This 
attitude  may  be  explained,  in  part,  by  the  fact  that,  almost 
throughout  its  entire  existence,  the  Administration  functioned 
under  a  heavy  fire  of  criticism.  It  is  unfortunate  that  in 
large  affairs  the  element  of  controversy  should  dominate  so 
extensively,  destroying  the  perspective  of  all  concerned.  The 
matter  now  at  issue  has  not  been  altogether  free  from  such 
influences.  How  significant  are  these  evidences  of  increased 
efficiency? 

From  the  standpoint  of  operating  efficiency,  the  accomplish- 
ments of  the  Administration  must  be  compared  with  the 
achievements  of  private  operation  during  the  earlier  war 
years.  The  freight  traffic  carried  by  American  railroads  in 
1916 — ^when  war  demands  first  made  themselves  felt  exten- 
sively— ^was  366.1  billion  ton  miles.  In  191 7,  the  ton  mileage 
rose  to  398.2  billion,  an  increase  of  almost  nine  per  cent. 
These  enormous  traffic  burdens  were  carried  during  the  period 
of  private  operation.  In  1918  the  ton  mileage  reached  the 
peak  figure  of  403.1  billion;  but  this  was  an  increase  of  less 
than  two  per  cent,  over  the  191 7  traffic.    And  during  the  first 

*  Senate  Hearings,  p.  14 
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ten  months  of  1918,  the  period  covered  in  the  Director-Gen- 
eral's  statement,  freight  traffic  increased  but  1.9  per  cent  as 
compared  with  the  corresponding  months  of  1917.  We  have 
already  accorded  due  credit  to  the  Railroad  Administration 
for  having  moved  with  reasonable  success  the  traffic  offerings 
of  1918 — for  decreasing  congestion  and  car  shortage,  and  for 
transporting  essential  commodities,  through  the  preference 
plan,  with  earnest  and  intelligent  concern  for  the  primary- 
national  needs.  It  does  not  appear,  however,  that  the  actual 
increase  in  transportation  service  rendered  in  1918,  as  com- 
pared with  the  preceding  year  of  private  operation,  was  enor- 
mous. Nor  was  the  increase  in  locomotive,  car,  and  train 
efficiency  either  startlingly  impressive  in  extent  or  very  per- 
manent in  duration.  Moreover,  the  Director-General  himself, 
in  the  same  testimony  in  which  he  directs  attention  to  the  evi- 
dences of  increased  operating  efficiency  now  under  discussion, 
notes  that  "The  increase  in  traffic  in  1918  was  accomplished  by 
the  use  of  approximately  3.4  per  cent,  more  freight  locomotives 
than  in  1917.  Compared  with  1916  the  1918  increase  in  freight 
cars  was  6.9  per  cent,  and  the  increase  in  freight  locomotives 
was  2.4  per  cent."  • 

An  interesting  presentation  of  the  other  side  of  the  case  is 
furnished  in  the  statement  of  Mr.  Julius  Kruttschnitt,  Presi- 
dent of  the  Southern  Pacific  Company,  before  the  Senate  Com- 
mittee. It  will  indicate  the  sort  of  criticism  to  which  the 
Administration  was  subjected,  and  the  danger  of  exaggeration 
of  relatively  unimportant  details.  Mr.  Kruttschnitt,  unfortu- 
nately, selects  the  first  nine  months  of  Federal  Control  as  his 
basis  of  comparison,  setting  against  them  the  "nine  months  of 
unified  private  control"  ending  January  i,  1918.  Essential 
excerpts  from  this  testimony  follow : 


"The  volume  of  freight  traffic  measured  hy  tons  of  freight 
carried  i  mile  in  the  nine-month  period  was,  m  1917,  330,486,- 

•/Wd.^  p.  14. 
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760,286,  or  1.3  per  cent,  greater  than  in  1918,  when  it  was 
326,306,832,131 ;  and  the  maximum  volume  of  freight  traffic 
handled  in  any  one  month  was  in  May,  1917,  39,273,449,624,  or 
1.3  per  cent,  greater  than  in  July,  191 8,  when  it  was  38,761,290,- 

750- 

"The  sole  items  in  which  1918  shows  improvement  over  1917 

are  in  average  tons  of  freight  per  car  of  29  against  27.3,  an 
increase  of  6.2  per  cent,  for  the  period ;  but  for  the  monfii  of 
December,  1917,  at  the  end  of  nine  months  of  private  unified 
control,  the  average  per  car  was  29.2  tons,  and  the  correspond- 
ing figure  for  September,  1918,  after  nine  months  of  Govern- 
ment unified  control,  was  but  29.7  tons,  and  in  average  train- 
loads,  which  in  the  two  periods  was  667  and  678  tons,  respec- 
tively, an  increase  of  1.6  per  cent.,  but  as  the  increase  in  carload 
was  6.2  per  cent,  a  less  number  of  loaded  cars  per  train  was 
hauled. 

"A  press  dispatch  in  the  New  York  Times  of  January  2, 
1919,  credits  to  the  Railroad  Administration  an  estimate  of  the 
operating  expenses  of  1918  at  $3,800,000,000,  or  $1,000,000,000 
more  than  191 7.  This  expenditure  was  made  to  increase  ef- 
ficiency; nevertheless  roads  that  are  alleged  to  have  been  run 
down  at  the  end  of  nine  months  of  unified  private  control 
show: 

1.  A  larger  volume  of  freight  traffic  handled  in  nine  months 
under  private  than  in  the  same  period  under  Government  con- 
trol. 

2.  The  largest  volume  of  freight  traffic  ever  handled  in  any 
one  month. 

3.  Loaded-car  mileage  7.5  per  cent,  larger  than  under  Gov- 
ernment control. 

4.  Greater  number  of  loaded  cars  per  train  than  under  Gov- 
ernment control. 

5.  Miles  run  per  locomotive  per  day  7.2  per  cent,  higher 
than  under  Government  control. 

6.  Miles  run  per  freight  car  per  day  6.1  per  cent,  higher 
than  under  Government  control. 

7.  The  physical  condition  of  freight  locomotives  better  than 
under  Government  control. 

8.  The  condition  of  freight  cars  equally  as  good  as  under 
Government  control. 

"As  weather  conditions,  both  at  the  end  of  1917  and  the  be- 
ginning of  1918,  were  unusually  severe,  the  comparison  of  the 
two  nine-month  periods  is  not  unfair. 
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**Whence  it  follows  that  increased  efficiency  under  Govern- 
ment control  is,  to  say  the  least,  not  proven."  ^ 

Whether  or  not  we  accept  all  of  the  assumptions  and  deduc- 
tions of  the  preceding  analysis,  the  following  conclusion  seems 
warranted :  that  the  extraordinary  gains  in  operating  efficiency 
frequently  prophesied  for  Federal  Control  and  occasionally 
suggested  in  the  reports  of  the  Railroad  Administration  did 
not  materialize  during  the  first  year  of  governmental  effort. 
A  consistent  increase  can  be  noted  in  average  car  and  train 
loads;  but  the  increase  was  not  appreciably  greater  than  the 
gain  in  these  "respects  under  unified  private  operation.  There 
is  no  justification  for  the  charge  of  lack  of  efficiency  under 
Federal  Control ;  but  caution  must  be  exercised  against  unduly 
enthusiastic  interpretations  of  such  gains  as  were  actually 
realized.  The  question  of  economy  in  car  mileage  through 
short  routing  provides  an  excellent  illustration.  The  first 
Director-General  reported  that  by  this  means  alone  some  i6,- 
863,633  car  miles  were  saved  during  the  first  year  of  Federal 
Control  in  the  Eastern  and  Northwestern  regions.  This  seems 
a  very  tangible  accomplishment;  but  the  significance  of  the 
result  becomes  relatively  unimportant  in  view  of  the  fact  that 
this  saving  amounts  to  but  two-tenths  of  one  per  cent,  of  the 
total  car  mileage  of  these  regions.  The  Railroad  Administra- 
tion has  erred  more  frequently  in  over-statement  than  in  un- 
der-achievement. 

The  experience  of  the  year  1919  provides  confirmation  of 
our  general  conclusions  with  regard  to  the  question  of  operat- 
ing efficiency;  and  many  of  the  gains  attained  in  1918  were 
not  realized  in  the  following  year.'    This  was  due  to  the  par- 

*  Senate  Hearings,  pp.  55S-560. 

•  See  Railway  Age,  January  2,  1920,  p.  66 :  "For  the  eleven  months 
ended  November  30,  the  net  ton  miles  per  loaded  car  averaged  27.8,  as 
compared  with  29.2  during  the  corresponding  period  of  1918^  and 
26.9  in  1917.  This,  naturally,  had  a  tendency  to  pull  down  the  record 
for  increased  train  loading,  but  for  the  eleven  months'  period  the 
average  net  ton  miles  per  train  mile  still  showed  an  increase  from 
682  in  1918  to  693  in  1919.  In  the  corresponding  period  of  1917  the 
average  was  656.  The  average  car  miles  per  car  per  day  for  the 
eleven  months'  period  was  only  ^3.2  as  compared  with  24.8  in  1918  and 


THE  RESULTS  OF  FEDERAL  CONTROL   145 

tial  or  complete  abandonment  of  many  of  the  special  reforms 

instituted  during  the  first  year  of  Federal  Control.  Some  of 
the  Administration's  policies  were  recognized  as  practicable 
and  appropriate  only  under  the  stress  of  actual  war.  Accord- 
ingly, there  was  a  marked  recession  from  insistence  upon  elimi- 
nation of  passenger  trains,  restrictions  upon  the  routing  of 
freight  (the  short  haul  principle),  campaigns  for  heavy  load- 
ing and  prompt  release  of  cars,  and  imposition  of  abnormally 
high  demurrage  charges.  In  other  cases,  the  war  policies  were 
reversed  in  order  to  ease  the  impending  transition  to  private 
operation.  Thus  per  diem  rentals  were  resumed,  efforts  were 
made  to  relocate  equipment  and  centralize  repair  work  on  the 
owning  line,  the  taboo  upon  advertising  was  removed,  and  an 
attempt  was  made  to  regroup  the  roads  more  nearly  in  ac- 
cordance with  the  old  competitive  systems.  In  a  very  few 
cases,  reforms  were  abandoned  because  of  inherent  defects. 
On  this  ground,  it  is  believed,  the  "off-line"  freight  agencies 
were  reestablished.  Not  all  of  the  policies  of  the  Railroad  Ad- 
ministration, therefore,  proved  themselves  applicable  to  nor- 
mal operating  conditions. 

Unified  public  control  necessarily  created  opportunity  for 
considerable  advances  in  operating  efficiency.  For  the  most 
part  the  Railroad  Administration  availed  itself  of  such  oppor- 
tunity, and  a  consistent  increase  in  the  important  figures  of 
performance  was  achieved.  But  the  gains  were  not  startling. 
Moreover,  some  of  them  were  obtained  through  curtailment 
of  railroad  service  and  denial  of  transportation  privileges 
which  would  not  be  readily  tolerated  under  normal  conditions, 
while  others  were  dependent  upon  a  spirit  of  public  cooperation 
which  only  the  patriotic  impulse  of  a  grave  national  emergency 
can  nourish  effectively.  The  fact  that  the  traffic  of  the  war 
period  was  moved  satisfactorily  constitutes  the  decisive  evi- 

76JS  in  1917,  but  this  average  was  brought  down  by  the  large  number  of 
idle  cars  in  the  early  part  of  the  year.  For  October  the  average  was 
27.3  as  compared  with  26.0  in  October  1918^  and  25.9  in  October  1917** 
For  more  complete  statistics  of  operation,  see  footnote  following,  at 
the  end  of  the  section. 
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dence  of  the  reasonable  operating  efficiency  of  the  Railroad 

Administration.* 


§j.    Rates,  Wages,  and  Economies  of  Management 

We  have  attempted  to  evaluate  the  results  of  Federal  Con- 
trol with  respect  to  movement  of  traffic  and  efficiency  of  opera- 
tion. These  considerations  naturally  sug^st  the  query  as  to 
the  "cost"  at  which  the  results  were  obtained,  and  direct  the 
investigation  to  the  financial  aspects  of  Federal  Control.  Two 
actions  of  the  Railroad  Administration — the  advance  in  rates 
and  the  increase  in  wages — ^affected  the  railway  balance  sheet 
to  a  greater  extent  than  any  others.    The  administrative  details 

'In  order  that  the  latest  complete  figures  of  operating  performance 
may  be  available,  for  the  purpose  of  comparing  efRciency  of  operation 
during  the  period  of  Federal  Control  with  the  results  obtained  in  1916 
and  1917,  the  following  table,  from  the  Report  of  the  Division  of 
Operation  for  1919  (p.  40),  is  presented: 

CLASS  I  ROADS  UNDER  FEDERAL  CONTROL 

(Those  with  annual  operating  rerenues  over  1 1,000,000) 

Fkbight  and  Mixed  T^ihs 


Iliun 


Miles  of  road  operated 

Train  miles  (thousands) 

Freiffht  car  nules  (thousands) 

leaded    

Empty   

X ocai   ••••••>.•  t » . . . •  f •  • 

Freight  cars  on  line 

Tons    carried,     revenue    and 

nonrevenue  (thousands).. . . 

Net   ton   miles,    revenue  and 

nonrevenue  (thousands) .... 

Miles  per  ton  freight  (average 

Net  ton  miles  per  mile  of  road 

per  day  (traffic  density) . . . 
Net  ton  miles  per  train  mile 

(trainload)   

Net  ton  miles  per  loaded  car 

mile  (carload) 

Per  cent  loaded  to  total  car 

miles  

Car  miles  per  car  day 

Net  ton  mites  per  car  day. . . . 

*  Estimated. 


10x9 
(xo  Months) 


230,77s 
47i>733 

11.773.693 
5,485,210 

17,258,903 
2,449.275 

•1.847,570 

328,79^,00  J 

178.0 

4.687 

697 

J7.9 

68.2 

J3.S 

442 


Calendar  Year 


19x8 


229.597 
639,650 

U>94S,9i4 

7,130,378 

3S,o66,a93 

•2,445,346 

2,496,673 

437.603,420 

I7S.3 

S,M2 

684 

29.3 
67.7 

24-7 
490 


1917 


228,956 
656,00s 

15.856,01  X 

6,728,158 
22,584.169 
•2,368,518 

2,483.573 

428,384,143 

X72.4 

5,125 

653 

27.0 

70.2 
36.1 
495 


19x6 


228,334 
642,606 

15,801,084 

6,722,671 

22.523,755 

*2,294,769 

2.394,940 

394,426,984 

X64.7 

4,720 

614 
25.0 

70.2 

26.8 

470 
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of  both  measures  have  already  been  discussed.  It  remains  to 
examine  their  effect  on  railway  finances;  to  estimate,  as  ac- 
curately as  may  be,  the  financial  significance  of  the  rate  and 
wage  advances. 

We  have  seen  that  the  rate  advances  under  Federal  Control 
were  confined  to  a  single  order,  issued  May  25,  1918,  authoriz- 
ing ^  general  increase  of  approximately  25  per  cent,  in  freight 
and  passenger  tariffs.  There  is  no  certainty  as  to  the  total 
annual  proceeds  of  this  rate  increase.  Neither  the  published 
statements  nor  the  official  reports  of  the  Railroad  Administra- 
tion attempt  an  estimate  of  this  figure.  Unofficial  estimates, 
however,  place  the  gross  addition  to  operating  revenues  result- 
ing from  the  rate  advances  at  approximately  one  billion  dollars. 
This  figure  is  confirmed,  roughly,  by  the  statement  of  Director- 
General  Hines,  in  his  report  of  March,  1920,  that  some  $494,- 
000,000  would  have  been  added  to  the  gross  revenue  for  1918, 
had  the  rate  advances  become  effective  on  the  first  of  January, 
instead  of  in  June,  of  that  year.  Disregarding  variations  in 
extent  and  character  of  traffic  in  the  two  six-month  periods, 
the  increase  for  the  entire  year,  on  this  basis,  would  amount 
to  $988,000,000. 

While  we  have  not  yet  reached  our  formal  analysis  of  the 
financial  outcome  of  the  Federal  Control  period,  the  fact  of 
the  deficits  should  be  here  noted,  because  of  their  bearing 
upon  the  adequacy  of  the  rate  advances.  The  financial  aspect 
of  these  advances  involves  not  merely  a  consideration  of  their 
gross  effect  upon  operating  revenues,  but  an  examination  of 
the  circumstances  which  prevented  a  further  increase  sufficient 
to  absorb  the  deficits.  For  the  year  1918  alone,  the  deficit  was 
in  excess  of  $236,000,000;  for  the  entire  period  of  Federal 
Control,  the  aggregate  deficit,  by  the  latest  available  estimate, 
amounted  to  slightly  more  than  $900,000,000.  By  the  begin- 
ning of  1919  the  growing  discrepancy  between  revenues  and 
expenditures  indicated  the  inadequacy  of  the  existing  rate 
level.  The  hope  of  a  railroad  surplus,  and  of  a  possible  de- 
crease in  rates,  held  out  by  Mr.  McAdoo,  was  based,  as  events 
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very  swiftly  proved,  upon  an  entirely  unjustifiable  optimism." 
The  business  depression  and  light  traffic  of  the  first  six  months 
of  1919  resulted  in  a  hopeless  maladjustment  between  revenues 
and  expenditures.  As  a  consequence,  the  Railroad  Administra- 
tion began  to  be  subjected  to  severe  criticism  for  imposing 
upon  the  taxpayers  the  burden  of  these  deficits.  The  obvious 
remedy  was  to  increase  the  income  of  the  railroads  through 
further  rate  advances ;  but  Director-General  Hines  persistently, 
and  wisely,  refused  to  resort  to  an  increase  in  rates  as  a  means 
of  achieving  a  favorable  financial  showing  for  the  Railroad 
Administration. 

This  decision  was  based  on  weighty  considerations.  In  the 
first  place,  the  increasing  deficits  could  be  explained,  very 
largely,  by  reference  to  special  and  unusual  circumstances. 
The  entire  deficit  for  the  year  19x8,  and  a  substantial  propor- 
tion of  the  "loss"  suflfered  in  1919,  would  have  been  wiped  out, 
if  the  original  rate  advances  (like  the  wage  increases)  had 
become  operative  at  the  beginning  of  Federal  Control,  on 
January  i,  1918,  instead  of  late  in  June  of  that  year.  For 
a  period  of  almost  six  months  the  Railroad  Administration 
was  compelled  to  meet  the  increasing  costs  of  operation  with- 
out any  advance  whatever  in  the  pre-war  rate  level.  Sound 
policy  could  not  justify  the  imposition  of  a  current  burden  in 
order  to  eliminate  accrued  deficiencies.  The  difficulty  was 
further  accentuated  by  the  abnormal  business  depression  of 
the  first  six  months  of  1919.  It  seemed  neither  wise  nor  prac- 
ticable to  formulate  a  general  rate  increase  in  face  of  the  un- 
certainties of  this  transitional  period.  The  rapid  expansion  of 
business  activity  during  the  next  four  months,  between  July 
and  October,  vindicated  the  judgment  of  the  Director-General 
in  this  respect.  A  relatively  slight  increase  in  the  rate  level 
at  that  time  would  have  been  sufficient  to  meet  the  operating 
expenses  of  the  roads  and  the  standard  return  guaranteed  by 
the  Government.  The  results  of  November  and  December 
were  likewise  abnormal,  the  very  unfavorable  financial  show- 

*•  Senate  Hearings,  p.  23. 
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ing  for  these  months  being  due  largely  to  the  business  paralysisi 
and  operating  difficulties  resulting  from  the  great  coal  strike. 
The  extraordinary  conditions  of  the  greater  part  of  the  year 
1919,  therefore,  rendered  a  permanent  modification  of  the  rate 
level  both  difficult  and  undesirable. 

Furthermore,  a  general  rate  increase,  as  we  have  noted  in 
our  discussion  of  the  original  rate  order,  leads  to  inevitable 
maladjustments  in  the  rate  structure.  It  is  sound  policy  to 
avoid,  as  far  as  possible,  disturbance  of  existing  rate  relation- 
ships, particularly  in  a  difficult  period  of  transition ;  these  rate 
relationships  exert  an  important,  and  frequently  a  controlling, 
influence  upon  the  character  and  direction  of  industrial  activ- 
ity. And  the  interests  of  the  consuming  public  also  cautioned 
restraint.  Prices  continued  to  rise  during  1919,  in  spite  of 
(perhaps  because  of)  the  termination  of  actual  warfare.  The 
burden  of  high  living  costs  was  becoming  intolerable.  An 
advance  in  railroad  rates,  because  of  the  disproportionate  in- 
crease in  commodity  prices  which  generally  follows,  was  likely 
to  produce  a  heavier  public  burden  than  that  removed  by  the 
consequent  reduction  in  taxation.  The  real  railroad  "loss," 
from  the  standpoint  of  the  public,  might  thereby  be  augmented 
rather  than  diminished. 

Finally,  the  resumption  of  private  operation  was  impending. 
The  authority  of  the  Railroad  Administration  to  increase  rates 
was  limited  to  provision  for  railroad  operating  expenses  and 
rentals  "under  a  unified  and  coordinated  national  control  and 
not  in  competition."  It  was  without  the  scope  of  the  authority 
of  the  Director-General  to  formulate  such  a  rate  readjustment 
as  would  render  the  carriers  self-supporting  after  the  return 
to  private  operation.  Since  the  financial  demands  of  the  roads 
under  private  operation  would  not  necessarily  be  identical  with 
those  essential  to  render  Federal  Control  self-sustaining,  par- 
ticularly since  the  legislative  foundation  for  the  return  of  the 
railroads  was  yet  undetermined,  additional  rate  advances  would 
probably  have  proved  necessary  after  the  termination  of  Fed- 
eral Control,  even  if  the  Administration  had  attempted  to  re- 
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move  its  deficits  by  increasing  its  revenues.  The  industrial 
disturbance  which  generally  accompanies  such  readjustments 
of  the  rate  level  would  thereby  have  been  prolonged  and  in- 
tensified. "Qearly  it  was  much  more  in  the  public  interest," 
argued  Director-General  Hines,  "to  have  one  general  rate 
adjustment  for  the  purposes  of  private  control  than  to  have, 
in  addition,  an  intermediate  one  for  the  purposes  of  Federal 
Control." 

We  may  now  pass  to  the  financial  aspects  of  the  wage  adjust- 
ments. We  have  seen  that  there  have  actually  been  not  one, 
but  many,  wage  increases.  The  first  and  most  comprehensive 
of  these  was  authorized  in  May,  1918.  Following  the  issue  of 
this  order,  there  came  a  series  of  supplements,  affecting  read- 
justments and  allowing  further  advances.  Since  a  modification 
of  the  wage  scale  had  been  promised  the  railroad  employees  at 
the  beginning  of  Federal  Control,  the  initial  wage  order  was 
made  operative  from  the  first  of  the  year,  and  a  majority  of  the 
subsequent  advances  were  likewise  made  retroactive  for  a 
period  of  months.  As  a  result  of  the  various  supplementary 
wage  increases,  the  scope  of  the  original  order  was  so  broad- 
ened that  a  so-called  "war  cycle"  of  wage  advances  was  com- 
pleted, whereby  practically  every  railroad  employee  was  bene- 
fited. At  this  point  the  President  and  Director-General  Hines, 
although  confronted  with  additional  pressing  demands,  post- 
poned all  further  action  pending  the  return  of  the  roads  to 
their  private  owners.  In  view  of  our  purpose,  it  would  be  a 
long  and  needless  task  to  examine  the  administrative  details 
of  these  wage  adjustments.  Our  interest,  in  this  connection, 
is  centered  upon  their  gross  effect  on  operating  expenses. 

It  is  impossible  to  state  with  exactness  the  increase  in  oper- 
ating expenses  which  resulted  from  these  various  wage  ad- 
vances. The  number  of  railroad  employees  is  constantly  chang- 
ing, as  the  volume  of  traffic  varies  from  month  to  month ;  the 
number  of  hours  of  work  rendered  by  these  employees  is  like- 
wise in  constant  process  of  change,  depending  upon  the  pres- 
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sure  of  traffic  demands,  the  exigencies  of  operating  conditions, 
and  the  character  of  the  working  agreements  currently  in 
force;  and  the  wage  scales  themselves  had  been  somewhat 
unstable.  Resort  must  therefore  be  had  to  estimates.  While 
there  is  considerable  variation  in  the  estimates  concerning  the 
financial  extent  of  the  wage  increases  during  the  period  of 
Federal  Control,  the  most  reliable  data  now  available  are  those 
furnished  by  Director-General  Hines  to  the  House  Committee 
on  Appropriations  in  April,  1920.**  According  to  the  estimate 
then  presented,  the  gross  result  of  the  war  cycle  of  wage  in- 
creases was  an  addition  of  $965,000,000  annually  to  the  operat- 
ing expenses  of  the  railroads. 

By  comparison  with  pre-war  standards,  this  wage  increase 
imposed  a  vast  burden  upon  the  carriers.  Such  an  addition  to 
operating  expenses  in  1915,  or  in  any  earlier  year,  other  con- 


'^  Hearing  before  Sttbcommittee  of  House  Committee  on  Appropria- 
tions in  Charge  of  Deficiency  Appropriations  for  the  fiscal  year  1920 
and  prior  fiscal  years,  Sixty-sixth  Congress,  Second  Session,  p.  210: 

ESTIMATED  ANNUAL  INCREASE  IN    PAY    ROLLS    CHARGEABLE    TO 
OPERATING   EXPENSES    ON    ACCOUNT  OF  GENERAL   ORDER  2^  AND 

SUPPLEMENTS  THERETO 


Employees  Affected 

Effective 
Date 

Estimated  An- 
nual   Increase 
in    Pay    Roll, 
Chargeable    to 
Operating  Ex- 
penses 

General  Order  %i  (subttan- 
timlly  recommendation  of 
\»mm  rommiiiaon)    

All    employees   receiving 
less    than    $250    per 
month  .T..t.«tt.«Tfr* 

Jan.  1,  19x8 
do 

Sept.  X,  19x8 
Oct.  I,  X918 

Jan.  1, 1919 
do 

May  1, 19x9 

Dec.  x,  X919 

Dec.  16, 19x9 
Jan.  1, 19S0 

$360,000,000 
209,000,000 

190,000.000 
25,000,000 

8,000,000 
60,000,000 

50,000,000 
38,000,000 
25,000,000 

Supplement  No.  4  

Supplements  7  and  8 

Shop  employees 

Maintenance  of  way  em- 
ployees and  clerks  .... 

Agents  and  operators. . . . 

Policemen,  dining  and 
sleeping  car  employees 

Enginemen  and  trainmen 

Shop  employees 

Enginemen  and  trainmen 

in  road  freight  service. 
Maintenance  of  way  cm- 

olovees 

Sivpl^mcnts  14,  17  snd  18 

Supplements  15  and  16  ... 

Increase    in    pay    under 
equalization     adjustment 
effective  May  i,  f9X9  •• 

Time  and  one-half  for  over- 
time allowed    

Time  and  one-half  for  over- 
time  and    other   adjust- 
iiigula  in  nav 

Clerks    

Total   

$965,000,000 

152      THE  AMERICAN  RAILROAD  PROBLEM 

ditions  remaining  unchanged,  would  have  absorbed  the  entire 
net  revenue  of  the  railroads.  As  a  result  of  this  increase,  the 
percentage  of  gross  revenue  paid  to  railroad  employees  in 
wages  jumped  from  43.3  per  cent,  in  1917  to  53.3  per  cent,  in 
1918  and  53.6  per  cent,  in  1919.  The  percentage  of  operating 
expenses  consumed  in  railway  wages  increased  from  61.15  in 
1917  to  65.0  in  1918,  and  amounted  to  62.04  for  the  year  1919, 
according  to  the  figures  of  the  Railroad  Administration.  The 
increase  in  absolute  amount  of  compensation  paid  to  railroad 
employees  further  emphasizes  the  enormous  extent  of  the  wage 
advances.  The  annual  payroll  for  Class  I  roads  increased,  in 
round  numbers,  from  $1,134,000,000  in  191 5,  $1,336,000,000  in 
1916,  and  $1,730,000,000  in  1917,  to  the  vast  totals  of  $2,581,- 
000,000  and  $2,744,000,000  (partly  estimated)  for  the  two 
years  of  Federal  Control.^* 

It  becomes  clear,  then,  that  the  item  of  wages  constitutes  the 
most  important  single  element  in  the  operating  expenditures 
of  the  railroads,  and  that  the  justice  and  necessity  of  the  wage 
increases  must  serve  as  the  determining  factor  in  any  analysis 
of  the  financial  results  of  Federal  Control.  If  the  wage  in- 
creases, in  the  aggregate,  were  necessary  and  justifiable,  the 
propriety  of  the  rate  advances  cannot  be  questioned.  If  these 
rate  advances  proved  insufficient  to  cover  the  added  outlays 
resulting  from  the  wage  increases,  then,  in  the  absence  of 
proved  operating  inefiiciency  on  the  part  of  the  Railroad  Ad- 
ministration, and  in  view  of  the  inadvisability  of  further  rate 
advances  during  the  period  of  government  operation,  the  fact 
of  the  financial  deficits  is  largely  explained.  The  aggregate 
deficit  for  the  twenty-six  months  of  Federal  Control  was  less 
by  about  $65,000,000  than  the  amount  of  the  annual  wage 
increases.  As  far  as  finances  are  concerned,  therefore,  the 
question  of  wages  is  the  key  to  the  problem. 

The  wage  increases  have  not  been  universally  accepted  as 
just  and  necessary,  and  the  Railroad  Administration  has  been 
subjected  to  severe  criticism  for  its  wage  policy.    For  the  most 

"  Ibid,,  p.  193. 
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part,  however,  the  opposition  dates  back  to  the  earlier  months 
of  Federal  Control.  And  the  source  of  this  opposition  is  to  be 
found,  very  largely,  in  the  fear  of  the  railroad  executives  that 
the  Government's  labor  policy  would  result  in  the  return  of  the 
roads  to  their  owners  with  established  precedents  of  hi^ 
wages,  short  hours,  standardization  of  employment,  and  ex- 
tensive organization.  Even  if  such  an  outcome  had  been  in- 
evitable, the  attitude  of  the  Government  would  none  the  less 
have  been  justified  as  a  means  of  meeting  the  necessities  of  the 
war  emergency.  In  fact,  however,  subsequent  developments 
have  indicated  that  the  establishment  of  a  higher  wage  level 
for  railroad  labor  was  a  reasonable  response  to  the  permanent 
demands  of  the  industrial  situation.  It  has  become  increasingly 
evident  that  the  wages  paid  in  the  railroad  industry  were  not 
disproportionately  high,  in  view  of  the  increased  burden  of 
living  costs,  and  that  the  railroad  wage  level  had  not  advanced 
disproportionately  as  compared  with  the  movement  of  wages 
in  other  industries. 

At  the  beginning  of  Federal  Control  railroad  labor  was  de- 
cidedly underpaid.  The  situation  was  a  very  menacing  one, 
and  substantial  wage  increases  would  doubtless  have  been 
granted  by  the  carriers  themselves  if  private  operation  had 
continued.  The  Lane  Commission,  on  the  basis  of  whose  in- 
vestigation and  report  the  initial  wage  order  of  the  Railroad 
Administration  was  formulated,  presented  convincing  evidence 
in  support  of  the  urgent  need  of  wage  advances.  "It  has  been 
a  somewhat  popular  impression,"  reported  the  Commission, 
"that  railroad  employees  were  among  the  most  highly  paid 
workers,  but  figures  gathered  from  the  railroads  dispose  of 
this  belief.  Fifty-one  per  cent,  of  all  employees  during  De- 
cember, 191 7 — ^that  is,  more  than  a  million  employees — received 
$75  per  month  or  less,  and  80  per  cent,  received  $100  per 
month  or  less.  Even  among  the  locomotive  engineers,  com- 
monly spoken  of  as  highly  paid,  a  preponderating  number 
received  less  than  $170  per  month,  and  this  compensation  they 
have  obtained  by  the  most  compact  and  complete  organization, 
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handled  with  a  full  appreciation  of  all  strategic  values.  Be- 
tween the  grades  receiving  from  $150  to  $250  per  month  there 
is  included  less  than  3  per  cent,  of  all  the  employees  (excluding 
officials),  and  these  aggregate  less  than  60,000  men  out  of  a 
grand  total  of  2,000,000."  *• 

The  real  purpose  of  the  wage  increases  was  not  to  meet  the 
competition  of  transient  war  industries,  but  to  institute  a  fair 
and  permanent  railroad  wage  level  The  detailed  facts  upon 
which  the  wage  policy  of  the  Railroad  Administration  was 
based  justify  fully  the  conclusion  of  Director-General  Hines 
as  to  the  character  of  the  wage  advances.  "The  wages  paid 
labor  have  been  paid  because  they  were  regarded  as  reasonable 
and  fair  considering  the  cost  of  living,  the  competitive  condi- 
tions of  other  labor,  the  recognized  differentials  between  dif- 
ferent sorts  of  railroad  labor,  and  the  desirability  of  a  consider- 
able measure  of  uniformity.  .  .  .  What  has  been  done  has 
been  with  reference  to  the  reasonable  requirements  of  the 
situation,  and  ...  it  is  highly  unfair  to  railroad  labor  to  at- 
tribtxte  to  the  rates  of  wages  which  were  thus  arrived  at  and 
which  are  being  paid,  all  the  elements  of  abnormal  cost  which 
manifested  themselves  during  the  period  of  the  war,  and  which 
must  in  part  manifest  themselves  in  a  diminishing  degree  dur- 
ing this  year  of  reconstruction."  " 

The  average  of  the  advances  in  rate  per  hour,  allowed  by  the 
Railroad  Administration  through  the  complete  "war  cycle"  of 
wage  increases,  as  compared  with  the  railroad  wage  level  of 
1913  and  1914,  was  slightly  in  excess  of  100  per  cent. ;  and  the 
extent  of  this  increase,  since  it  is  measured  in  rate  per  hour, 
was  partly  offset  by  the  shortening  of  the  working-day  from 
ten  to  eight  hours.  This  advance  in  railroad  wages  was  not 
out  of  proportion  to  the  increase  in  other  permanent  enter- 
prises. In  the  iron  and  steel  industry,  for  example,  according 
to  the  reports  of  the  Department  of  Labor,  the  increase  in  pay 
per  hour  during  the  same  period  was  about  120  per  cent 

^  Senate  Hearings,  p.  18L 
"/Wd.,  pp.  904-905- 
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Moreover,  the  fact  that  an  additional  railroad  wage  increase, 
generally  estimated  to  exceed  $600^000,000,  was  found  neces- 
sary soon  after  the  resumption  of  private  operation,  establishes 
conclusively  the  reasonableness,  as  far  as  aggregate  amount 
is  concerned,  of  the  wage  advances  under  Federal  Control. 
The  railroad  industry,  because  of  the  foundational  character 
of  the  service  which  it  renders,  must,  above  all  other  industrial 
undertakings,  be  freed  from  the  menace  of  disruption  or  dis- 
organization. Statesmanlike  arrangements  for  the  peaceable 
settlement  of  labor  disputes  between  the  carriers  and  their 
employees  are  doubtless  necessary  and  important;  but  first, 
as  a  minimum,  and  underlying  all  such  arrangements,  must 
come  an  honest  endeavor  to  achieve  a  fair  adjustment  of 
wages  and  working  conditions.  The  wage  increases  under 
Federal  Control  were  but  the  concrete  expression  of  such  an 
effort. 

In  concluding  our  discussion  of  the  important  elements  that 
affected  the  "cost"  of  moving  traffic  under  Federal  Control 
and  influenced  the  financial  showing  of  the  Railroad  Admin- 
istration, we  shall  examine  briefly,  from  the  standpoint  of 
finance,  the  extent  and  significance  of  the  so-called  "economies 
of  operation'*  often  referred  to  with  pride  and  emphasis  in  the 
reports  of  the  Administration,  especially  for  the  year  1918. 
When  Federal  Control  was  first  considered,  many  of  its 
staunch  adherents  contended  that  great  financial  advantage 
would  accrue  to  the  public  through  its  adoption.  One  writer, 
an  advocate  of  public  ownership,  asserts  that  "the  losses  to  the 
public  from  wasteful  competition  and  from  political  activities 
are  colossal,"  "  and  this  note  runs  through  much  of  the  com- 
ment on  the  railroad  situation  of  191 7.  It  is  not  surprising, 
therefore,  that  Director-General  McAdoo  included  "the  appli- 
cation of  sound  economies"  as  one  of  the  four  primary  pur- 
poses of  the  Railroad  Administration.  With  this  policy  ofii- 
ciaUy    declared    and    the    savings    widely    anticipated,    the 

*F.  C.  Howe,  Annals,  March,  1918;  p.  164. 
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Administraticm  resorted  to  many  special  means  of  achieving 
.  favorable  results  in  this  direction,  and  throughout  the  first 
year  of  Federal  Control  the  Director-General  was  confident 
that  these  economies  would  prove  extensive  and  significant. 
Mr.  McAdoo's  propheqr,  as  late  as  January  3,  1919,  that  a 
surplus  of  $100,000,000,  with  a  consequent  reduction  in  rates, 
might  reasonably  be  expected  for  the  year  1919,  was  largely 
based  on  this  confidence. 

Among  the  various  p(^cies  adopted  by  the  Railroad  Admin- 
istration involving  the  possibility  of  financial  eccmomy,  some 
were  primarily  designed  to  augment  canying  capacity.  Short 
routing  of  freight,  joint  use  of  terminals,  heavier  loading  of 
cars,  fuller  utilization  of  locomotives,  and  the  like,  were  re- 
garded, in  the  first  instance,  as  means  of  increasing  operating 
efficiency.  There  were  many  policies,  however,  the  chief  pur- 
pose of  which  was  financial  retrenchment.  The  administrative 
forces  were  so  reorganized  as  to  reduce  the  number  of  officials 
and  the  amount  of  their  compensation.  Competitive  methods 
involving  "unnecessary**  costs  were  abandoned:  advertising 
was  curtailed ;  ticket  offices  were  consolidated ;  "oflF-line"  agen- 
cies for  the  solicitation  of  freight  were  abolished.  Legal  ex- 
penses were  decreased  through  the  elimination  of  men  and  the 
reduction  of  salaries.  Purchases  were  unified  through  Regional 
Purchasing  Committees.  The  standardization  of  equipment 
was  intended  to  reduce  costs  as  well  as  to  hasten  deliveries. 
Accounting  methods  were  somewhat  simplified,  and  the  quo- 
tation and  publication  of  rates,  schedules,  classifications,  and 
time  tables  were  unified  as  much  as  possible.  The  reduction 
of  passenger  service  was  doubtless  intended  to  achieve  both 
purposes — ^to  increase  essential  carrying  capacity,  and  to  elimi- 
nate ''unnecessary"  expenditures. 

These  practices  naturally  resulted  in  financial  savings,  and 
the  efforts  of  the  Railroad  Administration  to  achieve  ''sound 
economies"  may,  on  the  whole,  be  deemed  praiseworthy.  It  is 
decidedly  questionable,  however,  whether  the  extent  and  sig- 
nificance of  these  economies  were  such  as  to  justify  the  great 
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importance  attached  to  them  in  the  reports  of  the  Administra- 
tion. While  the  estimated  annttal  savings  appear  very  sub-  . 
stantial  in  the  aggregate,  a  comparison  of  these  sums  with 
such  items  as  the  increase  in  operating  expenses,  or  the  increase 
in  wages,  renders  the  economies  of  management  relatively  un- 
important in  the  final  determination  of  the  financial  results  of 
Federal  Control.  We  may  take,  by  way  of  illustration,  the 
estimate  presented  to  the  Senate  Committee  by  Director-Gen- 
eral McAdoo  for  the  year  1918.  On  the  basis  of  reports 
received  from  five  of  the  seven  railroad  regions,  he  estimated 
that  savings  totaling  $85,576424.71  had  been  realized  during 
the  twelve-month  period  between  December  31,  1917,  and  De- 
cember 31,  1918.  The  specific  items  by  means  of  which  these 
savings  were  effected  included  unification  of  terminals  and 
stations,  elimination  of  passenger  service,  reductions  in  or- 
ganization, and  miscellaneous  economies.^*  Since  the  eighty- 
five  million  dollar  figure  covered  but  five  regions,  further  addi- 
tions would  have  to  be  made  in  order  to  include  the  entire 
country.  A  liberal  estimate,  however,  would  probably  not 
increase  the  total  savings  for  the  year  beyond  $125,000,000. 
This  is  a  very  large  sum,  and  if  the  desirability  of  the  means 
of  economy  is  granted,  the  Administration  is  entitled  to  full 
credit  for  the  result.  But  these  savings  were  relatively  small 
as  compared  with  the  magnitude  of  the  operating  expenses  of 
the  railroads  for  the  same  period ;  they  could  exercise  no  de- 

"  In  order  that  the  relative  importance  of  the  various  items  through 
which  savings  were  realized  may  be  indicated,  the  following  exhibit  is 
set  down  from  the  Annual  Report  of  the  Regional  Director  for  the 
Eastern  Region  for  the  year  1918  (p.  2)  : 

Dec,  31,  1917,  to  Dec.  31,  1918L 

EsHmaUd  Saving 
Item  Per  Annum 

a.  Unification  of  terminals  and  stations $  4,172,000 

b.  Elimination  of  passenger  service 12,190,000 

c    Reductions  in  organization,  as  contrasted  with  the 

same  under  corporate  control 3,677,000 

d.    Miscellaneous  economies,  the  result  of  causes  other 

than  above  3,209,000 

$23,248^000 
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termining  influence  upon  the  financial  outcome  of  Federal 
Control.  The  operating  expenses  for  1918  were  in  excess  of 
four  billion  dollars ;  the  total  estimated  savings  constituted  but 
little  more  than  three  per  cent,  of  this  amount.  The  increase 
in  operating  expenses  for  1918,  as  compared  with  the  preced- 
ing year,  was  more  than  nine  times  as  great  as  these  economies; 
and  these  financial  economies  constituted  only  about  13  per 
cent,  of  the  annual  increase  in  the  wage  bill  of  the  railroads 
during  the  period  of  Federal  Control.  It  might  be  added,  fur- 
thermore, that  the  means  adopted  to  realize  these  economies 
were  not  always  accepted  as  desirable.  There  was  much 
criticism  of  the  general  policy  of  attempting  to  obtain  money 
savings,  as  distinct  from  savings  in  carrying  capacity.  The 
conviction  was  wide-spread,  for  example,  that  the  financial 
benefits  derived  from  such  policies  as  the  elimination  of  pas- 
senger trains  and  the  abolition  of  "off-line"  offices  were  far 
outweighed  by  the  resulting  impairment  of  the  railroad 
service,*^ 

§^.1    The  Financial  Showing  of  the  Administration 

Our  discdssion  of  costs  and  economies  may  now  be  followed 
by  a  brief  statement  of  the  actual  financial  results  of  Federal 
Control.  That  a  large  deficit  was  incurred  by  the  Railroad 
Administration  is  well  known.  The  extent  of  the  deficit,  ac- 
cording to  the  most  authoritative  figures  now  available,  was 
$900478,756,  for  the  twenty-six  months  of  government  con- 
trol." Since  the  deficit  for  the  year  1918  was  only  $236,- 
184,040,  almost  three-fourths  of  the  aggregate  amount  is  cred- 
itable to  post-war  operation. 

The  explanation  of  these  deficits,  as  has  already  been  indi- 
cated, must  be  sought  primarily  in  the  rise  of  operating 
expenses-T-a  rise  entirely  out  of  proportion  to  the  advance  in 

*  Cf,  Senate  Hearings,  pp.  563-64 ;  Annals,  November,  1919,  pp.  60-66. 

"  The  following  table,  from  the  Hearing  before  the  Sub-committee  of 

the  House  Committee  on  Appropriations  in  charge  of  Deficiency  Ap« 
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rates  or  the  increase  in  operating  revenues — coupled  with  the 
fixed  obligaticm  of  the  Government  to  pay  the  standard  return 
to  the  carriers  in  the  form,  of  guaranteed  rentals.  During  1918 
operating  expenses  increased  by  more  than  $1,738,000,000  over 
the  annual  average  of  the  three-year  test  period ;  but  the  record 
traffic  of  1918,  in  spite  of  the  rate  advances,  produced  an  in- 
crease of  less  than  $1,555,000,000  in  gross  revenue  as  compared 
with  the  test  period.  If  the  increase  in  rates  had  bec(Hne 
operative  from  the  beginning  of  1918,  it  is  estimated  that  $494,- 
000,000  would  have  been  added  to  the  revenue  of  the  railroads, 
and  the  1918  deficit  of  upward  of  $236,000,000  would  have 
been  entirely  eliminated  During  the  year  1919  the  operating 
expenses  were  greater  by  more  than  $2,141,000,000  as  com- 
pared with  the  annual  average  of  the  test  period,  while  the 
gross  revenues  increased  by  less  than  $1,813,000,000."  This 
increase  in  operating  expenses,  even  as  compared  with  1918, 
was  due  to  the  completion  of  the  "war  cycle"  of  wage  ad- 
vances and  to  the  upward  trend,  after  the  armistice,  of  prices 
of  materials  and  supplies.  The  failure  of  operating  revenues 
to  cover  these  increased  outlays,  in  spite  of  the  fact  that  the 
new  rate  level  was  effective  throughout  the  year,  was  due,  in 

propriations  for  the  fiscal  year  igao  and  prior  fiscal  years,  Sixty-sixth 
Congress,  Second  Session,  p.  84,  sets  forth  the  details  of  the  deficit : 

ESTIMATED  EXCESS  OF  OPERATING  EXPENSES  AND  RENTALS  OVER 

OPERATING  REVENUES 

Class   (i)   railroads   $677»Si3.i52 

Other  privately  owned  properties   (smaller  railroads, 
sleeping  and  refrigerator  car  lines  and  steamship 

lines)   43,011,129 

Inland  waterways  2,449,759 

Expense  of  central  and  regional  organizations 13,954,960 

American  Railway   Express   Co 38^111,742 

Other  profit  and  loss  debit  balances: 

Adjustment  for  materials  and  supplies  in  settlement 
with   railroad  companies   on   account  increasing 

prices  8^,204,6x8 

Net  interest  adjustments  and  miscellaneous  income 

debits  and  credits  40,233,396 

Total  profit  and  loss  debit  balance $900478,756 

*The  following  table  (House  Appropriations  Committee  Hearii^ii, 
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large  measure,  to  the  abnormal  traffic  conditions  which  pre- 
vailed during  the  greater  part  of  the  year  19 19.  The  extraordi- 
nary slump  in  freight  business  during  the  first  six  months  of 
1919  resulted  in  a  deficit,  for  these  months  alone,  of  $292,- 
500,000.  Toward  the  end  of  the  calendar  year,  during  No- 
vember and  December,  the  great  coal  strike  so  disorganized 
industrial  activity,  and  resulted  in  such  operating  difficulties 
and  such  a  marked  decrease  in  railroad  traffic,  that  a  deficit  of 
$114,000,000  was  incurred  in  this  period.    A  large  part  of  the 


p.  202)  presents  a  detailed  comparative  statement  of  operating  revenues 
and  expenses  for  the  years  1918  and  1919,  and  for  the  test  period : 

REVENUES  AND   EXPENSES   OF   CLASS    I   ROADS   AND   LARGE   TER- 
MINAL  COMPANIES    DURING    1919.    1918.    AND   ANNUAL 
AVERAGE   OF   TEST   PERIOD 

(Interstate  Commerce  Commission   Monthly   Summary) 


Calendar  Year 

Annual  Average 

1919 

1918 

of   Test   Period 

Miles  operated 

333>99a 

334.305 

330,493 

Operating  revenues: 

Fr«iffht  revenue   ............ 

$3,556,734,573 

1,178,119,954 

449,375.717 

$3,458,190,636 

1,032,671.429 
435.731.902 

$2.  360.054.436 

Pajwenaer  revenue  .......... 

685.680.703 

Other  operating  revenue  .... 

316,935,353 

Total  operating  revenues  .. 

5,184.230,244 

4.926,593,957 

3,371,660,383 

Operating  expenses: 
Maintenance  of  way  and  struc- 

turea     .................. 

778,105,318 

1,^3^,701,638 

47,537,55a 

3,193,264,003 

48,972,187 

125,436,777 

6.038,724 

656,600,508 

1,110,377,700 

48,740,756 

2,056,478,949 

38,851,289 

113,319,160 

6,060,861 

403.501,408 

563,978,613 

61.430.681 

Maintenance  of  equipment  . . . 
Traffic 

TransDortation 

1.149.195.319 

Miscellaneous  operations  .... 
General    

36,449.85s 
81.647.304 

Transportation  for  investment 
— -Cr 

7.370.873 

Total  operating  expenses  .. 

4,419,988,750 

4,017,209.501 

3,378,932.308 

Net  operating  revenue 

764,241,494 

909,384.456 

1.092.728,074 

Taxes • 

199,193.698 
917.570 

186,966,159 
614,736 

i49.sso.6o8 

Uncollectible  railway  revenues. . 

746,23a 

Railway  operating  income  

Equipment  and  joint  facility  rent 
^Dr 

564,130,336 
48,336,939 

731,803,571 
38,693,401 

943,431,234 
37.396.008 

Net  operating  income 

Oneratins  ratio 

515.793,287 
85.36 

693.111.170 
81.54 

905.035,136 
67.60 
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deficit  for  both  periods  would  doubtless  have  been  avoided 
under  normal  traffic  conditions. 

It  is  to  be  remembered,  moreover,  that  the  estimated  excess 
of  expenses  over  revenues  which  produced  the  aggr^;ate  def- 
icits- covered  the  guaranteed  rentals  to  the  carriers  as  well  as 
expenses  of  operation.  The  obligation  to  pay  these  rentals-^ 
totaling  in  excess  of  $900,000,000  annually — ^was  a  fixed  obli- 
gation under  Federal  Control,  liberal  in  extent  and  payable  by 
the  Government,  regardless  of  conditions  of  traffic  and  the 
level  of  rates,  and  irrespective  of  the  burden  of  wage  increases 
or  mounting  commodity  prices.  It  is  true  that  the  operating 
ratio — the  percentage  of  gross  revenue  consumed  in  operating 
expenses — ^increased  from  67.60  for  the  test  period  and  7048 
•in  1917,  to  81.54  in  1918  and  85.26  in  1919;  but  a  very  sub- 
stantial residue  of  net  income  was  none  the  less  still  available. 
In  assessing  the  significance  of  the  total  deficit  of  more  than 
$900,000,000  we  must  not  lose  sight  of  the  fact  that  for  the 
twenty-six  months  of  government  operation  approximately 
two  billions  of  dollars  were  made  available  for  railroad  bond- 
holders and  stockholders,  or  added  to  capital  investment, 
through  the  guaranteed  standard  return.  In  other  words,  the 
actual  net  inccnne,  above  operating  expenses,  was  substantially 
in  excess  of  one  bfllion  dollars  for  the  period  of  Federal  Con- 
trol. It  is  to  be  noted,  also,  that  for  the  months  of  January 
and  February,  1920,  the  railroads  were  allowed  a  rental  of 
about  $150,000,000 — ^the  full  two-twelfths  of  a  year's  rental, 
in  accordance  with  the  provisions  of  the  contract  agreements 
under  the  Federal  Control  Act — although  a  saving  of  some 
$49,000,000  might  have  been  realized  if  the  carriers  had  re- 
ceived a  rental  proportionate  to  the  normal  earning  capacity 
of  January  and  February  as  shown  by  the  three-year  test 
period. 

The  adverse  judgment  of  the  financial  showing  of  the  Rail- 
road Administration  that  so  widely  prevails  finds  no  justifica- 
tion in  any  impartial  analysis  of  the  essential  facts.  Aside 
from  the  increase  in  the  cost  of  railroad  materials  and  supplies^ 
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the  extent  of  which  does  not  lend  itself  to  accurate  measure- 
ment  and  over  which  (aside  from  the  influence  of  unified 
purchasing)  those  charged  with  the  operation  of  the  transpor- 
tation system  had  no  direct  control,  the  policy  of  the  Admin- 
istration with  regard  to  rates  and  wages  was  the  determining 
factor  in  the  financial  outcome  of  the  undertaking.  The  rate 
advances  probably  increased  revenues  by  approximately  one 
billion  dollars  annually.  These  rates,  because  of  practical 
exigencies,  could  not  become  operative  till  after  six  months 
of  Federal  Control  had  elapsed.  The  increase  in  wages  added 
approximately  a  billion  dollars  annually  to  operaHng  expenses. 
Because  of  the  extreme  urgency  of  labor's  demands,  this  in- 
crease, as  promised,  became  effective  from  the  beginnii^  of 
Federal  Control.  Add  to  these  facts  the  rapid  increase  in 
commodity  prices  and  the  abnormal  character  of  trafiic  condi- 
tions during  the  greater  part  of  19199  and  the  financial  deficit 
becomes  inevitable.  It  is  claimed,  of  course,  that  the  Admin- 
istration should  have  been  able  to  forecast  results  and  increase 
its  revenues  accordingly.  We  have  already  seen  that  the 
Director-General's  choice  of  the  deficit,  with  all  its  attendant 
criticism,  in  place  of  makeshift  resort  to  further  rate  advances, 
was  based  upon  sound  omsiderations.  The  claim,  on  the 
other  hand,  that  the  increase  in  operating  expenses  was  un- 
warranted must  spring  from  the  assumption  either  that  the 
wage  increases  were  exorbitant  or  that  railroad  revenues  were 
unnecessarily  consumed  through  inefficiency.  The  question  of 
the  justice  of  the  Administration's  wage  policy  has  received 
previous  consideration.  The  question  of  the  relative  efficiency 
of  private  operation  and  Federal  Control  will  not  be  determined 
definitively  until  the  lapse  of  time  has  rendered  possible  a  more 
complete  investigation  and  a  more  careful  analysis  of  the  oper- 
ating results  than  is  feasible  at  the  present  time.  But  such 
facts  as  have  been  disclosed,  while  they  may  not  justify  the 
large  expectations  of  public  ownership  enthusiasts,  certainly 
lend  no  suiq)ort  to  the  imputation  of  inefficienqr  on  the  part  of 
the  Railroad  Administration. 
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More  recent  developments  throw  additional  light  on  the 
situation.  In  the  transition  from  Federal  G)ntrol  to  private 
management  it  was  f owid  necessary  to  extend  for  a  period  of 
six  months  the  government  guaranty  of  the  standard  return; 
and  the  great  majority  of  the  roads  deemed  it  to  their  advan- 
tage to  avail  themselves  of  this  guaranty.  If  the  unfavorable 
financial  showing  of  the  Administrati(Mi  had  been  due  to  in- 
efficiency, the  carriers  might  have  found  this  public  saf eg^rd 
unnecessary.  Moreover,  the  operating  results  of  the  first  few 
months  of  private  operation,  since  March,  1920,  lend  further 
confirmation  to  the  contention  that  the  deficit  under  Federal 
G)ntrol  cannot  justly  be  attributed  to  the  inefficiency  of  public 
operation.  The  abnormally  high  operating  ratio  of  85.26  for 
the  year  1919  rose  to  91.57  for  March  and  100.72  for  April  of 
1920.  These  operating  ratios  were  substantially  higher,  also, 
than  those  of  the  first  two  months  of  1920.  The  operating 
ratios  for  January  and  February,  1920— the  last  two  months  of 
Federal  Control— were  but  82.82  and  97.68,  respectively. 
Moreover,  in  April,  1920 — ^under  private  management — the 
operating  expenses,  exclusive  of  rentals  or  standard  return, 
exceeded  the  gross  revenue  of  the  railroads.  It  is  true  that 
the  ''unauthorized"  strikes  of  that  month  contributed  to  this 
extraordinary  result ;  but  there  is  little  comfort  in  such  figures 
for  those  who  would  explain  the  deficit  under  Federal  Control 
by  reference  to  operating  inefficiency.  Finally,  the  admitted 
necessity  of  the  general  increase  in  railroad  rates— estimated 
to  add  about  a  billion  and  a  half  dollars  annually  to  the  revenue 
of  the  railroads — ^which  became  effective  late  in  August  of  1920, 
at  the  earnest  solicitation  of  the  carriers,  is  a  clear  indication 
that  the  unfavorable  financial  showing  under  Federal  Control 
was  due  to  the  inadequacy  of  the  rate  level  rather  than  to  the 
unreasonable  expansion  of  operating  costs. 

These  considerations  provide  convincing  evidence  that  the 
fact  of  the  deficit  neither  proves  that  a  ''loss"  was  incurred  by 
the  Railroad  Administration,  nor  establishes  the  conclusion 
that  the  cost  to  the  public  of  conducting  operations  during 
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Federal  Control  was  greater  than  it  would  have  been  under 
private  management.*® 

§5.    Maintenance  and  Improvements 

No  estimate  of  the  results  of  Federal  Control  would  be  com- 
plete which  failed  to  indicate  the  effect  of  public  operation  upon 
the  condition  of  the  railroad  properties.  All  of  the  standard 
contracts  with  the  individual  railroad  companies,  in  accordance 
with  the  requirements  of  the  Federal  Control  Act,  contain 
"adequate  and  appropriate  provisions  for  the  maintenance, 
repair,  renewals,  and  depreciation  of  the  property,  for  the 
creation  of  any  reserves  or  reserve  funds  found  necessary  in 
connection  therewith,  and  for  such  accounting  and  adjustments 
of  charges  and  payments,  both  during  and  at  the  end  of  Federal 
control,  as  may  be  requisite  in  order  that  the  property  of  each 
carrier  may  be  returned  to  it  in  substantially  as  good  repair 
and  in  substantially  as  complete  equipment  as  it  was  in  at  the 
beginning  of  Federal  control.  .  .  ."*^  The  extent  to  which 
these  obligations  have  been  fulfilled  will  be  determined,  if 
possible,  by  agreement,  in  each  individual  case,  between  the 
Government  and  the  carrier;  or,  failing  such  agreement, 
through  judicial  decision  after  resort  to  litigation.  Such  facts 
concerning  the  general  situation  as  are  available,  however, 
deserve  examination  at  this  point. 

As  a  result  of  the  rapidly  changing  value  of  the  monetary 
unit,  actual  expenditures  for  maintenance  of  way  and  struc- 
tures were  abnormally  high  during  the  period  of  Federal  Con- 
trol. In  1918  these  expenditures,  for  Class  I  roads,  amounted 
to  $656,600,508,  and  in  1919  they  rose  to  $778,105,318.    As 

*  Director  General  Hines,  in  his  final  report  to  the  President,  in 
March,  1920,  analyzes  the  problem  in  measured,  but  conyincing,  terms. 
His  defense  of  the  financial  results  of  Federal  Control,  in  view  of  the 
many  misconceptions  and  misrepresentations  that  are  widely  current, 
deserves  the  fullest  publicity.  See  Report  to  the  President  for  four- 
teen months  ended  March  i,  1920,  pp.  23-24. 

"  Federal  Control  Act,  Section  i. 
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compared  with  an  average  annual  outlay  of  $403,501,408  dur- 
ing the  three-year  test  period  for  this  purpose,  these  figures 
show  an  average  annual  increase  of  approximately  78  per  cent, 
during  Federal  Control  (excluding  January  and  February  of 
1920).  But  railroad  officials  frequently  assert  that  these  fig- 
ures, because  of  higher  costs  of  materials  and  supplies  and  the 
lower  efficiency  of  labor,  mean  little;  that  from  the  physical 
standpoint  the  railroads  were  in  fact  undermaintained.  In 
support  of  these  assertions  evidence  is  adduced  to  show  that  a 
smaller  amount  of  materials — in  rails,  ties,  and  ballast — ^was 
utilized  during  the  period  of  public  control  than  in  the  cor- 
responding period  of  private  management.  Some  of  the  facts 
thus  presented  cannot  be  gainsaid.  By  way  of  reply,  Director- 
General  Hines  insists  that  the  shortage  in  rails,  ties,  and  bal- 
last "on  some  railroads"  dates  back  to  the  pressure  on  labor 
and  materials  in  1918;  that  it  was  impracticable  to  make  up 
this  shortage  in  all  cases  during  1919;  that  there  was  over- 
maintenance  of  a  compensating  amount  in  other  connections. 
His  conclusion,  then,  voiced  as  early  as  June,  1919,  and  re- 
stated in  his  final  report  for  the  Railroad  Administration,  is 
this :  "As  to  maintenance  of  way  and  structures  it  is  believed 
that,  on  the  general  average,  the  Government  has  closely  ap- 
proximated compliance  with  its  contract  obligation  to  return 
the  properties  in  substantially  as  good  condition  as  when  re- 
ceived."" This  entire  problem  is  a  very  difficult  one.  De- 
cisive data  are  not  yet  available ;  but  in  general  it  may  safely 
be  said  that  the  attitude  of  the  Railroad  Administration  was 
not  conspicuously  liberal.  There  will  doubtless  be  many  valid 
claims  for  undermaintenance.  Over  this  matter  of  mainte- 
nance of  way  and  structures,  as  over  the  question  of  the  de- 
struction of  corporate  good-will  through  the  processes  of 
unification,  long  controversy  between  the  carriers  and  the 
Government  is  likely  to  ensue. 
The  problem  of  maintenance  of  equipment  next  presents  it- 

**  Report  to  the  President  for  fourteen  months  ended  March  i,  1920, 
p.  43. 
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sdf.  Money  expenditures  for  this  purpose  increased  from 
an  annual  average  of  $563,978,613  for  the  three-year  test 
period,  to  an  annual  average  of  $1,171,489,669  for  the  years 
1918  and  1919,  or  approximately  93  per  cent.  Here,  as  in  the 
case  of  maintenance  of  ways,  and  structures,  however,  the 
physical  facts  are  more  important  than  their  pecuniary  repre- 
sentation. The  problems  at  issue  concern  the  condition  of 
cars  and  locomotives  at  the  termination  of  Federal  Control, 
and  the  extent  of  renewals  in  the  course  of  its  duration.  The 
claim  of  the  Railroad  Administration,  which  seems  to  be  ade- 
quately substantiated  by  the  facts,  is  that  the  condition  of 
freight  equipment  (upon  the  resumption  of  private  operation) 
"will  compare  favorably  with  the  condition  at  the  beginning  of 
Federal  control."  On  January  4,  1918,  the  number  of  bad- 
order  cars  was  5.2  per  cent,  of  the  total  cars  on  the  line.  As 
of  February  21,  1920, — toward  the  end  of  Federal  Control — 
the  number  of  bad-order  cars  (provided  14,275  cars  "which  are 
held  out  of  service  awaiting  authority  from  the  corporations 
to  retire"  are  deducted  from  the  total  number)  was  5.6  per 
cent  of  the  total  cars  on  the  line.  On  January  4,  1918,  18.5 
per  cent,  of  the  locomotives  (the  reports  covered  but  49,204) 
were  in  shop  or  awaiting  repair;  as  of  February  7,  1920,  17.4 
per  cent,  of  a  total  of  65,081  locomotives  were  in  shop  or 
awaiting  repair.  Passenger  equipment  was  declared  to  be  in 
"good  and  safe  condition,"  although  on  the  average  two  years 
older  than  at  the  beginning  of  Federal  Control,  since  very  few 
new  passenger-train  cars  were  added  during  the  period  of 
public  operation.  It  should  be  noted,  however,  that  this  record 
of  satisfactory  maintenance  of  railroad  equipment  was  not 
consistently  maintained  throughout  the  Federal  Control  period. 
As  a  result  of  the  car  surplus  of  the  early  months  of  1919, 
maintenance  was  largely  neglected,  and  the  pressure  of  the 
unauthorized  strike  among  the  shopmen  in  August  contributed 
to  the  same  result.  On  August  16,  1919,  there  were  228,549 
bad-order  freight  cars,  or  9.2  per  cent,  of  the  total  number  of 
cars.    The  condition  of  railroad  equipment  at  the  end  of  Fed- 
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eral  Control,  therefore,  was  much  better  than  had  been  gen-* 
erally  anticipated  by  the  carriers.  As  to  renewals,  no  de-* 
pendable  data  are  available.  The  records  make  no  differentia- 
tion between  new  equipment  acquired  by  way  of  actual  addi- 
tions to  existing  facilities,  and  new  equipment  secured  in  lieu 
of  retirements.  The  great  shortage  of  cars  and  locomotives, 
however,  especially  during  the  war  activity  of  1918,  and  the 
extreme  difficulty  of  obtaining  new  facilities  even  at  abnormally 
high  prices,  led  the  Railroad  Administration  to  adopt  the  policy 
of  postponing  the  retirement  of  equipment  as  long  as  possible. 
This  circumstance  doubtless  rendered  the  condition  of  railroad 
equipment  at  the  termination  of  Federal  Control  less  satisfac- 
tory than  would  appear  from  a  mere  acceptance  of  the  per- 
centages of  bad-order  cars  and  locomotives  in  shop  or  awaiting 
repairs.** 

Nor  were  the  total  deliveries  of  new  equipment  during  the 
period  of  Federal  Control,  whether  by  way  of  replacements  or 
as  actual  additions,  adequate  to  meet  the  traffic  burden  of  the 
railroads.  During  1918  the  Railroad  Administration  ordered 
1,930  locomotives  and  100,000  freight  cars  "of  the  types  be- 
lieved to  be  the  most  urgently  needed  for  war  purposes."  These 
freight  cars  were  limited,  in  the  main,  to  box  cars  and  open- 
top  cars,  and  did  not  include  any  refrigerator  cars,  tank  cars, 
stock  cars,  or  flat  cars.  No  passenger  cars  whatever  were  pur- 
chased by  the  Government.  These  orders  for  equipment  were 
determined  by  an  estimate  of  the  amount  of  materials  and 
supplies  that  could  be  obtained  for  the  purpose.  During  1919, 
because  of  the  approaching  termination  of  Federal  Control  and 
the  Congressional  policy  of  financial  retrenchment,  no  new 
equipment  was  ordered.    Aside  from  the  original  program  of 

*"The  Railroad  Administration  has  stated  that  of  the  150,133  bad- 
order  cars  on  the  fifteenth  of  November  (1919),  19,300 '(this  number 
was  changed  to  14,275  by  the  end  of  Federal  Control)  were  held  out 
of  service  as  not  worth  repairing.  This  is  certainly  a  minimum  figure. 
The  deferred  retirements  amount  to  at  least  100,000  cars,  and  although 
some  of  the  box  cars  may  be  worth  reinforcing  andf  returning  to 
service,  not  less  than  75,000  cars  should  be  scrapped."  Railway  Age, 
Jan.  2,  1920,  p.  31. 
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1918,  therefore^  additions  to  equipment  during  the  Federal 
Control  period  resulted  from  direct  purchases  by  the  railroads 
themselves  and  from  the  construction  of  facilities  in  railroad 
shops.  The  total  deliveries  for  the  twenty-six  months  included 
4,417  locomotives,  134,213  freight  cars,  and  807  passenger- 
train  cars.**  Except  in  the  case  of  locomotives,  this  new  equip- 
ment was  less  than  the  average  annual  additions  during  the 
decade  ending  in  1914,  and  very  substantially  less  than  that 
needed  to  meet  the  abnormal  demands  of  the  war  period. 


The  preceding  discussion  of  the  policy  of  the  Railroad  Ad- 
ministration with  regard  to  new  equipment  leads  to  a  consid- 
eration of  the  more  general  problem  of  capital  expenditures 
for  railroad  improvements.  We  have  noted  that  one  of  the 
underlying  reasons  for  the  assumption  of  government  control 
was  the  inability  of  the  carriers  to  raise  sufficient  funds  for  the 
capital  account,  both  because  of  impaired  railroad  credit,  and 
the  abnormal  character  of  the  money  market.  One  of  the  ob- 
jectives of  Federal  Control  was  to  secure  essential  improve- 
ments in  railroad  plant  and  equipment  through  the  instrumen- 
tality of  public  finance.  The  Federal  Control  Act  placed  the 
entire  problem  of  improvements  in  the  hands  of  the  Govern- 
ment; the  individual  roads  were  permitted  to  raise  their  own 
capital  only  on  approval  of  the  Railroad  Administration. 
Early  in  the  life  of  the  Administration,  therefore,  a  Division 
of  Capital  Expenditures  was  organized.  This  Division  re- 
quested the  companies  to   submit  budgets  of  expenditures 

••The  following  table,  from  the  report  of  Director-General  Hines 
for  the  fourteen  months  ended  March  i,  1920,  (p.  32),  presents  the 
details  of^  total  deliveries  of  equipment  during  the  period  of  Federal 
Control,  including  equipment  purchased  directly  by  the  railroads  or 
constructed  in  railroad  shops: 


Locomotiyes  . . 
Freight  can  .. 
Pawenger-train 


cars. 


Purchased  by 
Railroads 


1,910 

35.600 
700 


Constructed  in 

Railroad 

Shops 


393 

12,909 

107 


Purchased  bv 
Railroad  Ad- 
ministration 


•2.114 
95,704 


Total 


4,417 

134,213 

807 


*  Includes  200  Russian  locomotives  leased  from  the  War  Department. 
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chargeable  to  the  capital  account,  and  passed  individually  on 
all  items  submitted.  Instructions  were  issued  to  the  comi^mies 
"to  avoid  the  necessity  for  raising  any  new  capital  which  is 
not  absolutely  necessary  for  the  protection  and  development 
of  the  required  transportation  facilities  to  meet  the  present  and 
prospective  needs  of  the  country's  business  under  war  condi- 
tions." *•  All  other  improvements  were  suspended,  unless  they 
had  already  progressed  so  far  as  to  render  their  suspension 
impracticable. 

The  carriers'  initial  budgets,  for  1918,  called  for  a  capital 
investment  of  $1,329,000,000.  The  actual  authorizations,  how- 
ever, because  of  the  conservative  attitude  of  the  Division  of 
Capital  Expenditures  and  the  impracticability  of  carrying  out 
some  of  the  projects  under  war  conditions,  amounted  to  $906,- 
178,538.  The  authorizations  for  the  year  1919,  both  because 
of  the  uncertain  status  of  Federal  Control  and  the  extensive 
"carry-overs"  from  the  preceding  year,  were  very  much 
smaller,  amounting  in  the  aggregate  to  but  $264,952,630.  For 
the  two  years,  therefore,  capital  expenditures  of  $1,171,131,168 
were  authorized.  But  the  actual  expenditures  were  very  much 
less  than  this  figure.  The  exigencies  of  war,  in  1918,  and  the 
difficulty  of  obtaining  appropriations,  in  1919,  delayed  the  com- 
pletion of  some  of  the  improvements  authorized  and  forced 
the  abandonment  of  others.  In  neither  year  did  the  mere 
order  of  material  or  equipment  insure  delivery  or  completion. 
There  was  a  large  "carry-over,"  therefore,  from  1918  to  1919, 
and  the  actual  expenditures  were  $473,628,013  and  $322,- 
267,725  respectively,  making  a  total  for  the  two  years  of  $805,- 
895,738.  Of  this  amount  $509,376,913  was  spent  for  addi- 
tions and  betterments  (excluding  equipment)  of  existing  lines, 
$265,160,762  for  equipment,  and  $31,358,063  for  the  construc- 
tion of  extensions,  branches,  and  other  new  lines.** 

These  figures  cover  capital  expenditures  during  1918  and 
1919   for  which   formal  authorization  was  granted  by  the 

•General  Order  No.  12. 

"  The  following  table,  being  an  abstract  of  the  detailed  exhibit  con- 
tained in  the  annual  report  of  the  Division  of  CapiUl  Expenditures  for 
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Division  of  Capital  Expenditures;  they  do  not  disclose  the 
total  amount  of  capital  investment  in  the  railroad  properties 
during  the  period  of  Federal  Control.  In  the  first  place,  work 
involving  charges  to  the  capital  account  not  in  excess  of 
$25,000  (the  amount  was  later  reduced  to  $1,000)  could,  by- 
authority  of  the  Director-General,  "be  contracted  for  and  com- 
menced without  approval"  of  the  Railroad  Administration. 
Expenditures  incurred  on  this  basis  were  not  included  in  the 
report  of  results  as  thus  far  analyzed.  Furthermore,  these 
figures  did  not  cover  such  capital  investment  as  was  made  in 
the  last  two  months  of  Federal  Control — ^in  January  and  Fein 
ruary  of  1920.  Finally,  they  do  not  include  the  relatively  large 
amount  of  capital  expenditures  financed  by  the  roads  them- 
selves, with  the  authorization,  but  without  the  aid,  of  the 
Railroad  Administration.  These  considerations  explain  the 
estimate  submitted  by  Director-General  Hines  in  his  final 
report  (March  i,  1920)  that  the  sum-total  of  capital  expendi- 
tures, including  additions  and  betterments,  equipment,  and 
extensions,  for  the  twenty-six  months  of  Federal  Control,  was 
approximately  $1,200,000,000.  This  sum  was  largely  raised  by 
Congressional  appropriation,  and  loaned  to  the  carriers  under 


1919  (PP-  13-14),  wilt  indicate  the  relationships  of  the  various  authori- 
zations and  expenditures  for  the  years  1918  and  1919: 

CAPITAL  EXPENDITURES:     FEDERAL  CONTROL:   1918,  1919.     CLASS  I 

ROADS.     (Three  months  estimated.) 


Item 
Symbol 

Estimated  Cost  of  Work  Authorized 

Expenditures  for  Work  Actually  Done 

1918 

1919 

Total 

1918 

19x9 

Total 

A. 
B. 

c. 

a89,a47.838 
49,603,560 

$215,946,749 

41,179,618 

7,826,263 

$783,373,889 

330,427,456 

57,439.823 

180,058,8x0 
21,346,231 

$337>i43>94X 
85,101,95a 
xo,oix,832 

$509,376,913 
265,160,762 

31,358,063 

D. 

$906,178,538 

$264,953»630 

$i,i7i,x3x,i68 

$473,628,0x3 

$333,267,735 

$805,895,738 

Explanation: 


Item  A — Additions  and  Betterments. 

Item  B— Total   equipment    (including   improvements). 

Item  C — Extensions,  Branches,  New  Lines. 

Item  D— Total— All  expenditures. 


NoTx:   This  table  does  not  include  the  last  two  months  of  Federal  Control,  nor 
the   capital   investments   financed   without   (Sovemment  aid   by  the   private  com- 
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the  provisions  of  the  Federal  Control  Act.  About  $900,000^000 
of  the  total  capital  expenditures  were  thus  provided.  In  addi- 
tion, the  railroad  companies  raised  about  $140,000,000  through 
their  own  efforts,  and  reinvested  their  earnings,  through  deduc- 
tions from  the  governmental  compensation,  to  the  extent  of 
about  $180,000,000.  The  total  indebtedness  to  the  Government 
of  the  railroads  and  other  properties  under  Federal  Control 
on  account  of  capital  expenditures  was  reported,  as  of  March 
I,  1920,  as  $938,615,551.*^ 


The  aggregate  amount  of  investment  during  the  period  of 
Federal  Control  for  improvement  of  the  railroad  properties, 
though  scarcely  adequate  to  absorb  past  deficiencies  and  to 
provide  for  the  increased  traffic  burden,  may  be  regarded,  in 
view  of  the  credit  difficulties  of  the  war  years,  as  a  reasonably 
extensive  addition  to  railroad  capital.  It  is  decidedly  question- 
able whether  such  results  could  have  been  attained  under  pri- 
vate management.  The  average  annual  investment  was  weU 
over  half  a  billion  dollars.  In  191 7,  under  private  manage- 
ment, approximately  $730,000,000  was  added  to  the  capital 
account  of  the  railroads;  but  this  was  the  result  of  heavy 
reinvestment  of  earnings,  which  had  exceeded  a  billion  dollars 
for  the  year.  The  roads  were  able  to  raise  only  about  $130,- 
000,000  in  191 7  through  the  marketing  of  new  securities.    Dur- 

*The  following  table,  from  the  final  report  of  Director-General 
Hines  (p.  33) ,  presents  in  summary  form  the  extent  and  purposes  of 
capital  expenditures  during  Federal  Control: 


Roadway  and  track 

Improvements  to  existios  equipment. 
New  equipment  purcfaased  by  railroads 
New  equipment  purchased  by  Railroad 
Administration    

Total    

Eadmated    expenditures    in    January 
and  February,  ipso 


Total  for  period  of  Federal  con* 
trol   


Calendar  Year 


1918 


$294,000,000 

19,000,000 

161,000,000 

1 18,000,000 


$59^,000,000 


1919 


$s47,ooo,ooo 
a  1,000,000 
64,000,000 

J39,ooo,ooo 


$571,000,000 


Total, 
a  Years 


$541,000,000 

40,000,000 

aas,ooo,ooo 

357,000,000 


$1,163,000,000 
37,000,000 


$i,aoo,ooo,ooo 
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ing  the  year  ending  June  30,  1916,  the  railroad  capital  account 
showed  an  increase  of  only  $248,000,000.  And  the  average 
annual  capital  investment  for  the  entire  decade  ending  Decem- 
ber 31,  1917 — immediately  preceding  Federal  Control — ^was 
no  greater  than  the  average  capital  additions  made  during  the 
period  of  public  operation. 

This  showing,  in  some  respects,  appears  to  be  purely  nega- 
tive; while  there  was  no  falling  off  in  capital  expenditures, 
there  was  no  substantial  increase  as  compared  with  the  pre- 
war period.  There  was,  without  doubt,  wide  expectation  that 
the  unification  of  financial  operations  under  Federal  Control, 
with  the  support  of  governmental  credit,  would  make  possible  a 
decided  advance  in  the  physical  and  financial  rehabilitation  of 
the  railroads.  This  expectation  was  not  realized  for  a  number 
of  reasons.  During  1918  the  actual  shortage  of  labor  and 
materials  rendered  impossible  any  ambitious  program  of  rail- 
road improvement.  In  addition,  the  Railroad  Administration 
conceived  its  functions  to  be  concerned  primarily,  if  not  ex- 
clusively, with  provision  for  the  war  necessity.  It  accepted 
frankly  the  explicit  declaration  of  the  Federal  Control  Act  that 
the  system  of  public  railroad  operation  was  an  emergency 
measure.  This  was  evidenced  by  the  original  instructions  of 
the  Division  of  Capital  Expenditures,  already  referred  to.  And 
this  attitude  was  accentuated  after  the  armistice.  As  early  as 
December  10,  1918,  because  "it  was  no  longer  necessary  to 
anticipate  the  needs  of  the  carriers  for  purely  war  purposes," 
the  Director  of  the  Division  of  Capital  Expenditures  wrote  as 
follows  to  the  Regional  Directors :  "As  to  entirely  new  work 
not  yet  authorized  we  arc  proceeding  upon  the  view  that  it  is 
not  expedient  to  grant  authority  therefor  unless  either  (a) 
there  is  imperative  necessity  for  the  improvement,  or  (b)  the 
corporation  itself  desires  tiie  improvement,  and  is  willing  to 
finance  it.  The  question  arises  as  to  whether  the  same  con- 
siderations ought  not  to  operate  to  cause  the  cancelation  or 
postponement  of  any  authorities  already  granted  in  cases  where 
the  work  has  not  been  started,  or  if  started  is  in  such  shape 
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that  it  could  be  suspended  without  loss."  *®  In  face  of  these 
views,  it  is  not  surprising  to  find  that  the  largest  authorizations 
for  additions  and  betterments,  aside  from  equipment,  were  for 
yard  tracks,  sidings,  and  industrial  tracks,  and  for  shop  build- 
ing, engine  houses,  and  appurtenances.  The  dominant  purpose 
was  to  secure  such  intensive  development  of  plant  and  equip- 
ment as  would  meet  the  exigencies  of  immediate  necessity. 
This  purpose  accounts,  in  great  measure,  for  the  curtailment 
of  expenditures  even  during  191 9,  after  the  demand  of  the  war 
industries  for  labor  and  materials  had  largely  abated. 

But  part  of  the  responsibility  for  the  restricted  character  of 
the  improvement  program  of  the  Railroad  Administration  must 
be  placed  upon  our  unwieldy  system  of  governmental  finance. 
The  Administration  was  seriously  hampered  by  lack  of  sufR- 
cient  and  timely  appropriations.  The  initial  revolving  fund  of 
$500,000,000  was  inadequate,  and  its  inadequacy  was  intensi- 
fied by  the  unfavorable  financial  results  of  1918.  A  large  part 
of  this  fund,  which  was  intended  primarily  as  capital,  was 
absorbed  in  liquidation  of  the  Government's  indebtedness  by 
way  of  compensation.  In  1919  the  situation  was  aggravated 
by  the  adjournment  of  Congress  without  passing  the  deficiency 
appropriation  for  the  Railroad  Administration.  The  improve- 
ment program,  and  even  expenditures  for  maintenance,  were 
perforce  reduced  to  a  minimum.  And  when  Congress  recon- 
vened, the  Director-General's  relatively  conservative  budget 
of  $1,200,000,000  was  cut  to  $750,000,000.  Both  Congress  and 
the  President  were  apparently  eager  to  return  the  roads  to 
private  management  with  the  least  possible  delay.  Under  these 
circumstances  it  was  not  the  function  of  the  Railroad  Admin- 
istration to  formulate  an  extensive  program  of  railroad  im- 
provement, nor  was  it  within  its  power  to  do  so.  The  success 
of  its  efforts  must  be  judged,  in  the  main,  with  reference  to 
war  needs.  From  this  standpoint,  in  view  of  the  physical 
limitations  upon  productive  capacity  during  the  year  1918  and 
the  financial  difficulties  encountered  during  the  following  year, 

"Annual  Report  of  Division  of  Capital  Extienditnres  for  1919,  p.  Qk 
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the  improvement  program  of  the  Railroad  Administration  may 
reasonably  be  declared  to  have  been  sufficiently  extensive,  and 
wisely  directed. 


§d.    The  Labor  Policy  of  the  Administration 

We  have  now  considered,  successively,  the  record  of  the 
Railroad  Administration  with  respect  to  the  movement  of 
traffic,  the  cost  of  the  service  and  the  financial  results  of  the 
government  effort,  and  the  effect  of  twenty-six  months  of 
public  operation  upon  the  condition  and  extent  of  railroad 
plant  and  equipment.  One  task  remains.  The  question  of  rail- 
road labor  constitutes  an  integral,  and  very  significant,  element 
in  the  railroad  problem.  In  the  course  of  the  war,  as  never 
before,  the  establishment  of  equitable  relationships  between 
the  railroad  managements  and  the  vast  army  of  railroad  work- 
ers was  a  task  of  prime  importance.  The  success  with  which 
the  Railroad  Administration  performed  this  task  cannot  (as  in 
the  case  of  traffic,  efficiency,  rates,  wages,  economies,  deficits, 
maintenance,  and  improvements)  be  reduced  to  statistical  meas- 
urement; but  the  labor  policies  and  activities  of  the  Govern- 
ment are  an  essential  part  of  the  record  and  must  receive 
consideration. 

Federal  railroad  control  was  ushered  in  with  the  memory 
of  the  discontent  and  the  power  of  labor,  as  they  had  mani- 
fested themselves  in  the  difficult  days  preceding  the  adoption 
of  the  Adamson  Act  in  the  fall  of  1916,  still  fresh  in  the  minds 
of  every  one.  Moreover,  in  the  winter  of  1917,  when  public 
operation  became  necessary,  large  wage  demands  were  being 
vigorously  pressed  upon  the  carriers.  The  inability  of  the 
roads  to  meet  these  demands,  under  the  existing  rate  level, 
and  the  problematic  character  of  the  impending  consequences, 
because  of  the  real  hardships  suffered  by  railroad  labor  under 
the  burden  of  war  prices,  served  as  one  of  the  effective  causes 
of  Federal  Control.    The  formulation  of  a  labor  policy,  there- 
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fore,  was  one  of  the  first  of  the  urgent  tasks  which  confronted 
the  Railroad  Administration. 

The  question  of  wages  was  of  the  greatest  immediate  im- 
portance. The  detaib  of  the  Administration's  wage  policy  have 
been  set  forth  in  earlier  pages ;  a  brief  historical  survey  of  the 
various  developments  will  serve  our  present  purpose.  As  soon 
as  the  Government  took  possession  of  the  railroad  properties, 
the  Director-General  announced  that  the  problem  of  adjusting 
the  compensation  of  railway  employees  would  receive  immedi- 
ate attention,  and  that  such  wage  increases  as  might  be  deemed 
necessary  would  be  made  retroactive  to  the  beginning  of  the 
year  1918.  On  January  18,  the  Railroad  Wage  Commission, 
with  Secretary  Franklin  K.  Lane  as  Chairman,  was  authorized 
to  investigate  the  wage  situation  and  submit  recommendations. 
On  the  basis  of  its  report,  presented  at  the  end  of  April,  the 
first  wage  order  of  the  Administration  was  issued  on  May  25. 
This  order  also  created  the  Board  of  Railroad  Wages  and 
Working  Conditions,  to  serve  as  an  agency  for  adjusting  the 
various  complicated  wage  questions  not  adequately  disposed 
of  in  the  report  of  the  Lane  Commission  or  met  satisfactorily 
by  the  Administration's  initial  wage  increases.  As  a  result  of 
the  recommendations  of  this  Board,  various  supplements  to  the 
original  order  were  issued,  so  that  early  in  1919  the  "war  cycle" 
of  wage  increases  had  been  completed. 

But  the  demands  of  railroad  labor  had  not  been  fully  satis- 
fied. It  was  felt,  among  all  classes  of  employees,  that  the 
advances  were  not  proportionate  to  the  increase  in  the  cost  of 
living  and  that  railroad  wages  were  still  unduly  low  as  com- 
pared with  the  wage  level  prevailing  in  other  industries.  Rail- 
road walk-outs  were  threatening,  and  in  August  came  the  un- 
authorized strikes  among  the  shopmen  and  engine-house  men, 
embracing  about  200,000  employees.  The  Government  refused 
to  consider  the  demands  of  the  strikers  until  they  had  returned 
to  their  places,  and  then  only  minor  adjustments  were  made, 
to  eliminate  inequalities  of  treatment,  l^he  major  problem  of 
further  wage  increases  was  referred  to  the  President,  and  he. 
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''being  advised  that  the  demands  were  general  in  character 
and  that  similar  demands  were  pending  for  practically  all 
classes  of  railroad  employees,  and  that  all  the  demands  con- 
templated permanent  increases  in  wages,  took  the  position  that 
such  demands  ought  not  to  be  granted  pending  an  opportunity 
to  form  a  more  reliable  conclusion  as  to  whether  the  then  level 
of  the  cost  of  living  could  be  regarded  as  reasonably  perma- 
nent." *•  There  was  no  noticeable  decline  in  commodity  prices 
during  the  months  following  the  President's  postponement  of 
the  wage  demands,  and  a  spirit  of  demoralizing  discontent 
spread  through  the  ranks  of  railroad  labor.  And  when,  toward 
the  end  of  Federal  Control,  the  employees  again  made  earnest 
representations  that  their  demands  be  given  immediate  con- 
sideration, the  President  felt  compelled  to  deny  their  request 
on  account  of  the  impending  termination  of  government  con- 
trol. Upon  the  return  of  the  roads,  therefore,  large  wage 
demands  were  outstanding,  as  they  had  been  at  the  time  of  the 
assumption  of  Federal  Control.  It  may  be  added,  moreover, 
that  although  the  President  had  promised  that  he  would  expe- 
dite a  consideration  of  these  claims  upon  the  resumption  of 
private  operation,  no  decision  was  rendered  by  the  Railroad 
Labor  Board,  created  for  this  purpose  by  the  Esch-Cummins 
Act,  until  late  in  July,  1920,  when  the  unrest  among  the  em- 
ployees had  become  so  wide-spread  and  unmanageable  as  to 
threaten  complete  disruption  of  the  railroad  service. 

This  wage  policy  has  been  subject  to  diverse  and  conflicting 
interpretations.  In  some  quarters  it  has  been  regarded  as 
unduly  liberal,  and  as  involving  unnecessary  and  unwise  con- 
cessions to  the  mere  power  of  organized  labor.  This  view,  it 
IS  believed,  fails  to  recognize  the  inherent  justice  of  the  de- 
mands of  the  railroad  employees.  Railroad  labor  was  unques- 
tionably underpaid  at  the  beginning  of  Federal  Control;  the 
findings  of  the  Lane  Commission,  based  on  a  large  mass  of 
first-hand  information,  must  be  accepted  as  conclusive.    The 

*  Report  to  the  President  for  fourteen  months  ended  March  i,  1920, 

p.  la 


THE  RESULTS  OF  FEDERAL  CONTROL   177 

shrinking  purchasing  power  of  the  dollar  during  the  twenty- 
six  months  of  public  operation  rendered  the  old  level  of  com- 
pensation impossible  of  continuance.  Wage  increases  were 
inevitable — ^in  the  conduct  of  railroad  transportation  as  in  all 
industrial  enterprise.  The  advances  actually  made  seem  large 
in  amount,  chiefly  because  they  were  secured  through  the  c^- 
cial  authorization  of  a  single  agency,  and  because  they  are 
measured  in  the  aggregate  for  the  entire  railroad  industry. 
The  critics  of  the  wage  policy  of  the  Railroad  Administration 
seldom  charge  that  the  wages  of  particular  railroad  employees, 
or  classes  of  employees,  were  excessive  at  the  termination  of 
Federal  Control.  And  the  prevailing  impression  that  the  wage 
increases  were  mainly  the  result  of  the  sheer  power  of  or- 
ganized labor  arises  from  the  influence  of  the  rather  dramatic 
methods  employed  by  the  great  railroad  brotherhoods  and  the 
wide  publicity  which  is  always  accorded  to  their  efforts  and 
activities.  There  is  very  little  reason  to  believe  that  the  in- 
creases would  have  been  less  extensive  under  private  opera- 
tion ;  the  fact  that  substantial  additional  advances  were  granted 
after  the  resumption  of  priyate  management,  in  spite  of  the 
emergence,  by  July,  1920,  of  a  downward  trend  in  commodity 
prices,  destroys  completely  the  claim  of  undue  liberality  in 
wage  policy  under  Federal  Control. 

But  criticism  of  the  wage  policy  of  the  Railroad  Adminis- 
tration has  often  taken  the  opposite  direction.  It  has  been 
urged  very  earnestly  that  the  wage  increases  were  not  suffi- 
ciently extensive,  and  that  the  temporizing  policy  of  the  Gov- 
ernment during  the  year  1919  was  destructive  of  the  morale 
of  railroad  labor  and  led  to  a  loss  of  confidence  in  the  sincerity 
and  good-will  of  those  charged  with  the  administration  of  the 
railroads.  The  attitude  of  the  Railroad  Administration  after 
the  'Var  cycle"  of  wage  increases  had  been  completed  was 
doubtless  subject  to  such  construction.  The  repeated  post- 
ponements of  the  wage  demands  did  in  fact  create  a  dangerous 
cleavage  between  the  leaders  of  railroad  labor  and  the  rank 
and  file  of  railroad  employees.    Intermittent  resort  to  unau- 
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thorized  strikes  was  the  outward  manifestation  of  this  cleav- 
age. It  may  be  said,  however,  on  behalf  of  the  Government, 
that  this  attitude  was  largely  determined  by  the  exigencies  of 
a  difficult  situation  rather  than  by  want  of  sympathy  with  the 
demands  of  the  railroad  employees.  Under  the  provisions  of 
the  Federal  Control  Act  the  President  and  his  duly  appointed 
agents  were  explicitly  directed  to  administer  the  railroad  prop- 
erties for  the  purpose  of  meeting  the  national  emergency  aris- 
ing out  of  war  conditions.  The  task  of  instituting  permanent 
adjustments,  whether  as  to  rates  or  wages,  was  beyond  the 
scope  of  the  authority  vested  in  them.  Congress,  with  the  sanc- 
tion of  the  executive,  and  not  the  President  or  the  Railroad 
Administration  alone,  could  properly  formulate  the  future  rail- 
road policy  of  the  Federal  Government.  The  establishment, 
by  executive  authority,  of  a  new  range  level,  to  be  permanently 
binding  upon  the  carriers  after  the  restoration  of  private  man- 
agement, would  have  substantially  molded  future  railroad 
policy.  The  subsequent  level  of  railroad  rates,  for  one  thing, 
was  directly  dependent  upon  the  extent  of  the  wage  increases. 
When,  therefore,  early  in  1919,  the  Congressional  hearings 
relative  to  the  extension  of  Federal  Control  disclosed  an  over- 
whelming national  sentiment  in  favor  of  the  immediate  restora- 
tion of  private  management,  the  Government  had  little  choice 
but  to  maintain  the  status  quo  until  necessary  legislation  could 
be  formulated.  It  is  creditable  to  the  Government  that  it 
withstood  the  temptation  of  gaining  the  favor  and  support  of 
two  million  railroad  employees — ^  distinct  and  significant  ad- 
vantage in  the  political  combat  that  was  soon  to  follow — at  the 
expense  of  subverting  the  established  processes  for  the  expres- 
sion of  the  national  will.  The  wage  policy  of  the  Railroad 
Administration,  while  grounded  in  a  sympathetic  recognition 
of  the  just  demands  of  railroad  labor,  was  not  unmindful  of 
the  rights  of  the  carriers  and  the  interests  of  the  public 

But  the  labor  policy  of  the  Administration  did  not  concern 
itself  exclusively  with  wages.    Elaborate  machinery  was  set 
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up  for  the  orderly  consideration  of  all  phases  of  labor  relation- 
ships. At  the  very  beginning  of  Federal  Control  a  Division  of 
Labor  was  established.  The  President  of  the  Brotherhood  of 
Locomotive  Firemen  and  Enginemen  was  appointed  Director 
of  this  Division,  exercising  authority  coordinate  with  that  of 
the  directors  of  the  other  divisions  created  by  the  Railroad 
Administration.  He  received  the  complaints  of  the  men  in  the 
first  instance,  and  settled  such  complaints  as  were  submitted  by 
unorganized  groups.  Under  the  jurisdiction  of  the  Division 
of  Labor  a  large  field  force  was  organized  for  the  investigation 
of  working  conditions.  Because  of  the  great  increase  in  the 
number  of  women  workers  on  the  railroads  resulting  from  the 
shortage  of  man-power  (the  number  increased  from  31,400 
on  January  i,  1918,  to  101,785  on  October  i,  1918,  and  still 
aggregated  81,803  on  October  i,  1919),  a  Women's  Service 
Section  was  created,  for  the  investigation  and  improvement  of 
working  conditions  especially  applicable  to  women  employees. 
It  may  be  noted  also,  in  this  connection,  that  the  wages  of 
women,  when  engaged  in  the  same  class  of  work  as  men,  were 
adjusted  on  the  same  basis  as  those  of  men.  In  addition  to  the 
Railroad  Wage  Commission  and  the  Board  of  Railroad  Wages 
and  Working  Conditions  already  referred  to,  three  Boards  of 
Adjustment  were  organized,  to  consider  and  settle  such  griev- 
ances of  the  railroad  employees  as  could  not  be  adjusted  by 
local  representatives  of  the  carriers  and  representatives  of  the 
railroad  workers.  And  the  Director-General  himself  exercised 
a  considerable  measure  of  direct  authority  in  the  concrete  de- 
velopment of  the  Administration's  labor  policy.  Through  the 
promulgation  of  general  orders,  regulations  were  established 
and  standards  of  working  conditions  were  defined,  to  super- 
sede, in  some  cases,  those  that  had  prevailed  prior  to  Federal 
Control,  and  to  constitute,  in  the  numerous  casos  where  no 
such  regulations  and  standards  had  existed,  the  basis  for  de- 
termining reasonable  conditions  of  emplo)rment.  The  Director- 
General  also  reserved  to  himself  power  to  interpret  the  wage 
orders,  retained  final  jurisdiction  in  cases  investigated  by  the 
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Board  of  Railroad  Wages  and  Working  Conditions,  and  exer- 
cised ultimate  judgment  in  appeals  from  decisions  of  the 
Adjustment  Boards. 

By  means  of  these  agencies,  the  Railroad  Administration 
sought  "to  secure  the  participation  of  the  representatives  of 
labor  in  matters  affecting  its  interests,  and  to  endeavor  to  act 
with  justice  toward  labor  and  with  appreciation  of  the  per- 
fectly natural  and  proper  point  of  view  of  labor."  ^  The  vari- 
ous boards  thus  created  were  all  bi-partizan  bodies.  Both  the 
Board  of  Railroad  Wages  and  Working  Conditions  and  the 
three  Adjustment  Boards  were  composed  of  an  equal  number 
of  representatives  of  the  management  and  of  the  men.  In  the 
creation  of  the  Boards  of  Adjustment  the  principle  of  col- 
lective bargaining  was  frankly  recognized;  these  boards  were 
the  result  of  agreement  between  representatives  of  organized 
labor  and  the  regional  directors  of  the  Railroad  Administra- 
tion. In  like  manner,  the  national  agreements  entered  into 
between  the  Director-General  and  certain  organizations  of  the 
railroad  employees,  defining  working  conditions  and  providing 
against  strikes  without  prior  resort  to  the  established  machin- 
ery of  adjustment,  served  as  a  clear  manifestation  of  the 
acceptance  by  the  Government  of  the  principle  of  collective 
bargaining.  But  no  discrimination  was  shown  against  the 
unaffiliated  employees.  The  policy  enunciated  early  in  1918 
that  "no  discrimination  will  be  made  in  the  employment,  reten- 
tion, or  conditions  of  emplo)rment  of  employees  because  of 
membership  or  nonmembership  in  labor  organizations"  '^  was 
scrupulously  and  consistently  executed  throughout  the  life  of 
the  Railroad  Administration.  Such  employees  as  were  not 
members  of  the  labor  organizations  were  not  deprived  of  the 
right  to  be  represented  by  the  officers  of  these  organizations  in 
the  presentation  of  grievances  before  the  Boards  of  Adjust- 
ment. Coupled  with  the  recognition  of  the  principle  of  labor 
representation  in  matters  affecting  the  interests  of  the  em- 

"  Report  to  the  President  for  fourteen  months  ended  March   l, 
zgap,  p.  14. 
"  General  Order  No.  a 
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ployees,  the  acceptance  of  collective  bargaining,  and  the  main- 
tenance of  the  "open  shop,"  was  the  establishment  of  the  eight- 
hour  day  as  a  general  policy  of  the  Railroad  Administration. 
In  so  far  as  the  technical  exigencies  of  operation  and  the  pres- 
sure of  war  necessity  would  permit,  the  eight-hour  day  was 
made  effective.  It  is  this  fact  that  accounts  for  the  increase  in 
the  number  of  employees  during  Federal  Control,  and  is  the 
basis  of  the  charge  that  the  number  of  "jobs"  was  multiplied 
and  the  railroad  pay-roll  overloaded.  There  is  no  evidence  in 
support  of  the  claim  that  the  railroad  staff  was  increased  be- 
cause of  political  considerations.  Railroad  employees  were 
selected,  for  the  most  part,  by  local  officers  of  the  carriers  who 
had  exercised  this  function  prior  to  Federal  Control,  and  the 
authority  and  influence  of  the  Railroad  Administration  were 
directed  toward  the  prevention  of  unnecessary  employment. 
Hence  the  total  number  of  hours  of  work  paid  for,  because  of 
the  general  prevalence  of  the  eight-hour  day,  was  smaller  in 
1919  than  it  had  been  in  1916, 1917,  or  1918,  in  spite  of  the  in- 
crease in  the  number  of  employees ;  and  the  number  of  hours  of 
work  paid  for,  in  1918  as  well  as  in  1919,  was  smaller  in  pro- 
portion to  the  traffic  burden  than  in  either  of  the  two  years 
preceding  Federal  Control.'* 

As  a  resuh  of  these  policies,  the  relationship  between  the 
railroad  managements  and  the  railroad  employees  during  the 
period  of  Federal  Control  was  much  more  satisfactory  than  it 
had  been  in  recent  years.  Railroad  labor  received  reasonable 
protection  against  arbitrary  adjustments  in  working  conditions 
and  irritating  practices  in  matters  of  discipline,  and  in  return 
evinced  a  very  gratifying  measure  of  loyalty  and  cooperation. 
The  orderly  and  prompt  settlement  of  grievances  submitted  to 
the  various  Boards  of  Adjustment  was  but  a  concrete  mani- 
festation of  the  cooperative  spirit  that  prevailed.  In  only  a 
negligible  number  of  the  several  thousand  cases  that  fell  within 
the  jurisdiction  of  these  bodies  did  the  representatives  of  the 

"  The  following  table,  from  the  final  rej[)ort  of  Director-General  Hines 
(p.  21)1  presents  in  detail  the  outstanding  facts  with  regard  to  the 
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carriers  and  the  representatives  of  the  employees  fail  to  reach 
agreement ;  and  on  some  of  the  largest  and  strongest  roads  all 
grievances  were  removed  and  all  disputes  were  settled  through 
direct  negotiation  between  the  management  and  the  men,  with- 
out the  necessity  of  submitting  a  single  case  to  the  various 
Boards  of  Adjustment.  Hence,  too,  there  were  no  authorized 
strikes  among  railroad  workers  during  the  entire  period  of 
Federal  Control.  The  unauthorized  strikes  were  due  in  part 
to  the  irritation  resulting  from  the  repeated  postponement  of 
wage  demands,  and  in  some  measure  to  the  newness  of  the 
machinery  established  by  the  Railroad  Administration  for  the 
settlement  of  labor  disputes.    On  the  whole,  the  labor  policy 

number  of  employees  and  the  number  of  hours  of  work  actually  paid 
for  during  1918  and  1919,  as  compared  with  the  situation  in  the  two 
preceding  years: 


Calendar  Years 

Z916 

1917 

Z918 

1919..  Partly 
Estimated 

Number  of  em- 

ployees   

1,647,097 

1.723.734 

1,820,660 

1,891,607 

Equated     hours 

worked    

5.189.790,716 

5.406,878,384 

5,641,820,405 

5.126,142,664 

Revenue   1 0  n  - 

miles    

362,444.397.129 

392.547,347.886 

403.070,816,694 

363,240,000,000 

Passenger  miles 

34.585.952.oa6 

39.361.369,06a 

42,498,248,256 

46,200,000,000 

PBR    CENT.    OF 

YEAR    19x6 

Equated    hours 

worked — per 

cent 

xoo 

xo4.a 

X08.7 

98.8 

Rerenue   ton- 

miles  ^-  per 

cent 

xoo 

X08.3 

XIX.2 

X00.2 

Passenger  miles 

— per  cent. . . 

xoo 

Z13.8 

X22.9 

133.6 

Average    hours 

per  employee 

per  month  .. 

263 

261 

258 

226 

Notk:    The  time  worked  for  about  11 
on  a  daily  basis  and  in  order  to  equate 
that  these  employees  have  worked  on  the 
the  years  covered  by  the  table.     As  a 
of  these  employees  reported  on  a  daily 
years  on  account  of  the  establishment 
accurate  statistics,  all  have  been  assumed 
we)l  as  in  the  previous  jrears,  thus  mak 
to  1 91 9  than  it  would  be  if  the  exact 
BTalkble. 


per  cent,  of  the  employees  is  reported 
these  days  to  hours,  it  has  been  estimated 

average  10  hours  per  day  for  each  of 
matter  of  fact  the  hours  per  day  of  some 

basis  were  less  in  1919  than  in  previous 
of  the  8*hour  day,  but  in  the  absence  of 

to  work  10  liours  per  day  in  19x9  as 
ing  the  showing  slightly  less  favorable 
hours  worked  by  daily  employees  were 
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of  the  Railroad  Administration  was  an  important  factor  in 
enabling  the  Government  to  meet  adequately  the  war  emer- 
gency of  1918,  and  to  steer  the  transportation  system  safely 
through  the  many  months  of  unrest  and  agitation  that  followed 
the  armistice,  and  it  constitutes,  as  will  appear  later,  a  positive 
contribution  toward  the  elements  essential  for  permanent  ad- 
justment of  the  railroad  labor  problem. 

• 
Federal  railroad  control,  then,  accomplished  very  creditably 

the  purposes  for  which  it  was  instituted.  In  the  face  of  un- 
precedented difficulties,  essential  traffic,  whether  purely  mili- 
tary or  industrial,  was  moved  successfully  and  expeditiously, 
with  a  scrupulous  and  intelligent  regard  for  national  ends ;  re- 
strictions upon  less  urgent  movement  and  communication  were 
no  greater  than  the  exigencies  of  the  situation  demanded ;  the 
cost  at  which  this  traffic  was  moved,  in  spite  of  the  alleged 
extravagance  of  the  wage  increases  and  the  magnitude  of  the 
financial  deficits,  was  decidedly  reasonable;  there  was  no  fla- 
grant neglect  of  railroad  plant  and  equipment,  and  a  measur- 
able program  of  improvements  was  formulated  and  executed ; 
and  for  the  first  time  the  interests  of  labor  in  the  conduct  of 
railroad  transportation  were  accorded  due  recognition,  result- 
ing in  greater  justice  for  the  railroad  employees  and  greater 
stability  for  the  transportation  service.  Aside  from  the  ac- 
complishment of  war  purposes,  the  advantages  and  disadvan- 
tages of  Federal  Control  were  indirect  and  incidental.  Their 
influence  upon  the  permanent  solution  of  the  railroad  problem 
will  be  considered  in  subsequent  chapters,  in  connection  with 
the  essentials  of  reconstructive  policy  and  the  elements  of  the 
railroad  adjustment  that  followed  the  termination  of  Federal 
Control. 


PART  II 
THE  ESSENTIALS  OF  RECONSTRUCTIVE  POUCY 


CHAPTER  VI 

THE  QUESTION   OF  BAILROAD  NATIONALIZATION 

The  signing  of  the  armistice,  less  than  a  year  after  the  as- 
sumption of  federal  railroad  control,  foreshadowed  the  speedy 
termination  of  the  war  emergency  and  directed  attention  to 
the  formulation  of  permanent  railroad  policy.  On  December 
II,  1918 — one  month  after  the  cessation  of  hostilities — ^Di- 
rector-General McAdoo  submitted  his  proposal  for  the  exten- 
sion of  Federal  Control,  and  early  in  January  formal  hearings 
were  instituted  by  the  Senate  Committee  on  Interstate  Com- 
merce for  the  consideration  of  plans  for  the  solution  of  the 
railroad  problem.  Although  it  soon  became  apparent,  as  the 
hearings  progressed  and  public  opinion  began  to  b^  articu- 
lated, that  the  resumption  of  private  management,  with  the 
least  possible  delay,  constituted  the  most  clearly-defined  man- 
date of  the  people,  the  alternative  of  permanent  nationaliza- 
tion of  the  railroads  could  not  be  eliminated  without  at  least 
a  formal  consideration  of  its  advantages  and  disadvantages. 
The  dramatic  circumstances  of  the  war  aroused  a  deep-rooted 
and  wide-spread  demand  for  the  adoption  of  a  constructive 
railroad  policy  in  place  of  the  makeshift  changes  that  had 
marked  the  historical  development  of  railroad  regulation. 
Since  our  traditional  system  of  private  management  under  gov- 
ernmental supervision  had  failed  to  produce  an  adequate  trans- 
portation service  and  a  satisfactory  adjustment  between  the 
rights  of  the  carriers  and  the  interests  of  the  public,  the  sub- 
stitution of  public  ownership  and  operation  naturally  suggested 
itself  as  the  most  thorough-going  expedient  of  reconstructive 
policy.    Moreover,  the  fact  that  the  railroads  were  being  op- 
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erated  by  the  Government  when  die  question  of  their  future 
status  presented  itself  for  settlement  necessarily  raised  the 
problem  of  the  significance  of  the  war  experience  in  the  enact- 
ment of  permanent  railroad  legislation.  And  the  further  fact 
that  the  railroad  brotherhoods  and  organized  labor  as  a  whole 
vigorously  opposed  the  resumption  of  private  management, 
made  public  ownership  and  operation  a  possible  solution  of 
immediate  practical  importance,  instead  of  permitting  it  to 
remain  a  matter  of  remote  academic  interest.  In  our  analysis 
of  the  essentials  of  reconstructive  policy,  therefore,  we  shall 
first  consider  the  question  of  railroad  nationalization. 

§  J.    The  Purposes  of  Nationalisation 

It  is  necessary  at  the  outset  to  ascertain  the  essential  pur- 
poses which  a  policy  of  nationalization  aims  to  achieve ;  and  a 
brief  preliminary  consideration  of  the  leading  types  of  public 
railroad  control  will  help  to  clarify  the  meaning  of  nationaliza- 
tion and  the  character  of  its  purposes. 

First,  there  was  the  possibility  of  continuing  die  method  of 
the  war  administration  of  the  railroads — private  ownership 
and  unified  operation  by  the  Government.  This  type  of  control 
had  been  expressly  resorted  to  as  an  emergency  measure  and 
found  few  advocates  as  a  permanent  policy.  The  proposal  of 
the  Railroad  Administration  for  a  five-year  extension  of  Fed- 
eral Control  was  advanced  as  a  transitional  and  not  as  a  per- 
manent method  of  settlement.  The  burdens  of  ownership  can 
admittedly  be  carried  more  successfully  by  the  Government 
than  by  private  capital;  the  opposition  to  nationalization 
springs  primarily  from  the  fear  of  wasteful  and  inefficient 
governmental  operation.  No  special  advantage  could  accrue, 
therefore,  from  private  ownership  and  public  operation.  Such 
a  policy  would  constitute  but  a  half-way  measure  toward 
nationalization.  If  the  principle  of  direct  public  administra- 
tion were  once  accepted,  the  assumption  of  government  owner- 
ship and  its  incidents  would  naturally  follow.    The  present 
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owners  of  the  roads  would  receive  compensation  in  the  form 
of  interest  on  government  bonds  in  place  of  a  guaranteed  re- 
turn on  their  own  securities.  Moreover,  it  is  questionable 
whether  the  adjustment  relied  upon  during  the  war  emergency 
could  be  legally  continued  for  an  indefinite  period,  in  view  of 
the  constitutional  safeguards  against  confiscation,  without  the 
consent  of  the  roads.  The  standard  return  under  Federal 
Control  was  but  the  acceptance  of  the  rental  value  of  the  rail- 
road properties  as  the  contractual  measure  of  damages  in- 
volved in  government  management;  if  public  operation  were 
to  continue  for  an  indefinite  period  of  time,  the  measure  of 
damages  would  probably  be  held  to  be  equal  to  the  purchase 
price  of  the  roads.  Under  such  conditions  this  policy  would 
be  tantamount  to  public  ownership  and  operation. 

A  second  alternative — ^the  converse  of  the  first  policy — ^was 
the  possible  resort  to  public  ownership  and  private  operation. 
This  policy  has  frequently  been  followed  in  foreign  countries, 
where  governments  have  built  or  acquired  transportation  sys- 
tems and  have  subsequently  found  the  tasks  of  actual  opera- 
tion unsuited  to  public  management.  The  experience  of  Italy, 
Belgitun,  and  Holland  illustrates  the  circumstances  which  have 
led  to  the  adoption  of  this  type  of  public  railroad  control.^ 
This  policy  of  public  ownership  and  private  operation  need 
receive  no  elaborate  consideration,  because  it  does  not  present 
a  solution  that  grows  out  of  the  essential  characteristics  of  the 
American  railroad  situation,  and  because  it  is  not  calculated 
to  eliminate  the  acknowledged  defects  of  our  transportation 
system.  With  the  roads  privately  owned,  with  the  purchase 
value  of  the  railroad  properties  generally  estimated  to  ap- 
proach twenty  billions  of  dollars,  and  with  the  chief  purpose 
of  public  control  directed  to  the  creation  of  a  national  trans- 
portation system,  the  mere  acquisition  of  railroad  ownership 
by  the  Government  would  involve  the  assumption  of  a  great 
financial  burden  without  necessarily  removing  the  essential 

*  Cf.  W.  M.  Acworth,  Historical  Sketch  of  Government  Ownership 
of  Railroads  in  Foreign  Countries^  pp.  3,  14,  18,  62, 
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drawbacks  of  competitive  private  management.  The  proposal 
of  a  single  operating  company,  suggested  in  the  Plumb  Plan 
espoused  by  the  railroad  brotherhoods,  corresponds  nominally 
to  this  policy  of  public  ownership  and  private  operation.  But 
the  details  of  the  plan,  which  will  be  subjected  to  fuller  analy- 
sis in  subsequent  pages,  indicate  but  a  formal  correspondence 
between  these  two  policies.  For  all  practical  purposes  the 
Plumb  Plan,  because  of  the  dominant  control  of  the  public 
authorities  and  the  effective  elimination  of  the  stimulus  of  pri- 
vate profit,  would  involve  in  its  essence  the  acceptance  of  a 
special  form  of  direct  operation  by  the  Government ;  and  hence 
is  not  genuinely  representative  of  the  particular  type  of  pub- 
lic control  now  under  consideration.  In  European  experience 
the  prevalent  practice  has  been  to  lease  the  roads  to  two  or 
more  competing  companies  organized  for  profit,  and  reliance 
has  been  placed  upon  the  force  of  competition,  in  large  meas- 
ure, to  safeguard  the  public  interest.  Because  of  the  vastness 
and  complexity  of  our  railway  net,  and  because  of  the  widely- 
recognized  evils  that  spring  from  railroad  competition,  such 
an  arrangement  is  manifestly  unsuited  to  American  conditions. 
It  is  an  adjustment  acceptable  neither  to  the  advocates  of 
public  ownership  nor  to  the  supporters  of  private  management. 
Public  ownership  and  private  operation  has  not  been  seriously 
urged  in  this  country  as  a  solution  of  the  railroad  prJ)lem. 

There  remained,  therefore,  either  the  restoration  of  private 
management,  under  a  reconstructed  system  of  government 
regulation,  or  the  complete  nationalization  of  the  railroads, 
through  the  adoption  of  public  ownership  and  operation.  We 
are  concerned,  at  this  juncture,  with  the  relative  merits  of 
these  two  types  of  public  control;  the  specific  details  of  par- 
ticular plans  and  measures  will  receive  consideration  else- 
where. And  the  basic  fact  concerning  railroad  nationaliza- 
tion as  it  is  commonly  advocated — ^through  the  recognition  of 
which  fact  both  its  advantages  and  its  disadvantages  can  be 
the  more  intelligently  and  the  more  truly  assessed — ^is  that  it 
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is  directed  to  the  achievement  of  the  same  purposes  as  the 
policy  of  railroad  regulation. 

Nationalization  has  frequently  been  regarded  as  a  philo- 
sophic doctrine  or  a  political  ideal.  Government  ownership  of 
railroads  has  been  looked  upon  as  an  important  step  toward 
the  realization  of  a  general  program  of  collective  economic  en- 
terprise, and  hence  as  desirable  or  undesirable  per  se.  Such  a 
conception  of  public  ownership  reflects  a  confusion  of  ideas ; 
it  fails  to  recognize  the  difference  between  the  goal  to  be 
reached  and  the  machinery  for  its  attainment.  The  end  of 
all  economic  activity  is  to  supply  human  wants.  In  order 
that  these  wants  may  be  satisfied  as  fully,  as  freely,  and  as 
justly  as  possible,  in  view  of  the  organic  nature  of  society  and 
the  complexities  of  modern  life,  a  variety  of  methods  of 
social  control  have  emerged  in  practice  and  have  been  sanc- 
tioned or  created  by  law  for  the  promotion  of  the  public  in- 
terest under  varying  circumstances  and  conditions.  Private 
competition,  public  regulation,  and  collective  enterprise  are 
all  instrumentalities  of  social  control  over  industrial  action. 
The  desirability  and  eflFectiveness  of  each  of  these  policies 
must  be  judged  by  the  results  which  it  tends  to  achieve.  Every 
agency  which  stimulates  productive  efficiency  and  makes  pos- 
sible an  equitable  distribution  of  economic  output  is  a  desir- 
able and  effective  instrumentality.  The  primary  justification 
for  the  continuance  of  existing  economic  institutions  must  be 
based  on  the  assumption  that  they  function  satisfactorily 
from  these  standpoints;  and  proposals  for  change  or  reform 
should  receive  public  approval  only  if  they  are  calculated  to 
render  production  more  efficient  and  distribution  more  equi- 
table. In  the  railroad  industry,  the  experience  of  almost  a  t 
century  has  established  the  futility  of  competition  as  an  agency 
of  social  control.  It  is  not  only  incapable,  in  the  long  run,  of 
providing  adequate  service  at  reasonable  charges,  but  it  leads 
to  rate  fluctuations  and  discriminatory  practices  that  are  no 
less  harmful  than  the  normal  results  of  the  exercise  of  un- 
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restricted  monopoly  power.  Public  recognition  of  the  peculiar 
nature  of  railroad  competition  and  of  the  monopolistic  char* 
acter  of  the  railroad  industry  led  to  the  policy  of  regulation. 
Because  the  system  of  regulation  failed  to  harmonize  con- 
structively the  rights  of  the  carriers  and  the  interests  of  the 
public,  the  alternative  of  nationalization  came  to  be  advocated 
as  an  instrument  of  social  control.  The  objective  in  all  these 
cases  is  the  same.  The  choice  between  reconstructing  the 
policy  of  regulation  or  instituting  railroad  nationalization  must 
be  determined  by  practical  considerations.  It  is  a  question  of 
adjusting  the  means  to  the  end.  And  it  becomes  evident,  there- 
fore, that  public  ownership  and  operation  is  not  an  ideal  but 
an  idea,  not  a  philosophy  but  an  expedient,  not  a  goal  in  itself 
but  an  instrument  for  its  achievement. 

Under  public  ownership  and  operation,  as  under  the  estab- 
lished system  of  private  management  and  government  regula- 
tion, the  transportation  service  would  be  rendered  for  a  price 
— on  a  quid  pro  quo  basis.  It  is  not  the  purpose  of  nationaliza- 
tion  to  provide  facilities  for  the  movement  of  persons  and  the 
carriage  of  goods  freely,  the  cost  of  the  service  to  be  covered 
through  general  taxation.  Transportation  is  not  conceived  as 
a  function  of  the  state  similar  in  character  to  its  duty  to 
afford  protection  to  persons  and  property,  or  its  obligation 
to  furnish  educational  opportunities  for  its  citizens,  the  bur- 
den to  be  borne  by  the  community  as  a  whole.  The  demand 
for  nationalization  is  not  motivated  by  such  a  desire,  and  the 
specific  proposals  for  nationalization  do  not  contemplate  such 
an  adjustment.  It  is  merely  intended,  under  public  ownership, 
that  the  cost  of  the  service,  to  the  nation  and  to  the  individual, 
shall  be  reduced  to  the  lowest  possible  level,  and  that  the  rate 
structure,  as  between  different  persons,  industries,  and  locali- 
ties, shall  be  so  adjusted  as  to  serve,  primarily,  public  rather 
than  private  ends.  The  socialization  of  rates  rather  than  the 
elimination  of  specific  charges  for  specific  services  is  the  ob- 
jective. It  may  well  be  that  this  purpose  can  be  more  ade- 
quately achieved  throtigh  a  nationalize!  railroad  system  tium 
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under  private  management  organized  for  profit  But  regula- 
tion«  no  less  than  nationalization,  aims  to  accomplish  this 
end.  The  acceptance  of  one  or  the  other  of  these  policies  in- 
volves a  choice  between  two  expedients  rather  than  a  decision 
between  two  ideals. 

Nor,  on  the  other  hand,  does  nationalization  of  the  rail- 
roads seek  to  establish  a  state  enterprise  for  public  profit.  Its 
advocates  have  no  desire  to  transform  the  business  of  railroad 
transportation  into  a  fiscal  monopoly.  The  effect  of  nation- 
alization upon  public  finance  would  be  indirect  and  incidental : 
it  would  manifest  itself,  in  the  first  instance,  through  an  in- 
crease of  the  national  debt  as  a  result  of  the  pun:hase  of  the 
roads,  and  subsequently  trough  a  decrease  in  public  revenue 
as  a  result  of  the  reduction  of  taxable  property.  No  major  * 
political  end  is  to  be  served  by  public  ownership.  The  demand 
for  railroad  nationalization  is  txst  grounded  in  the  need  of 
increasing  public  income  or  changing  tfie  sources  of  govern- 
mental revenue;  nor  has  it  arisen,  as  has  frequently  been  the 
case  in  foreign  experience,  because  of  the  desire  to  secure 
military  advantage,  or  to  prevent  industrial  domination  by 
foreign  capital,  or  to  unify  newly  federated  or  disintegrating 
states. 

The  primary  and  dominant  purpose  of  public  ownership,  as 
of  government  regulation,  is  to  produce  the  best  and  cheapest 
possible  transportation  service,  rendered  in  the  interest  of  the 
larger  social  welfare.  The  desirability  of  nationalization  must 
depend  upon  whether  it  would  tend  to  improve  the  service, 
lower  costs,  produce  greater  efficiency,  stimulate  more  pro- 
gressive management,  lead  to  a  more  equitable  adjustment  of 
conflicting  interests,  make  possible  a  more  desirable  develop- 
ment of  the  character  and  direction  of  economic  activity — in 
short,  whether  it  would  result  in' a  better  transportation  system 
than  is  possible  under  private  ownership  and  administration, 
even  when  reinforced  by  a  constructive  policy  of  government 
regulation. 
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§^.    The  Advantages  and  Disadvantages  of  Nationalization 

If  comparative  data,  not  vitiated  by  essential  differences  in 
the  conditions  they  are  designed  to  reflect,  were  available,  the 
statistical  method  would  provide  the  most  convincing  e^'idence 
of  the  relative  advantages  and  disadvantages  of  public  and 
private  operation.  For  this  purpose,  in  the  absence  of  Ameri- 
can experience  with  both  systems,  the  results  of  foreign  ex- 
perience are  often  exhibited  by  both  the  advocates  and  the 
opponents  of  nationalization.  Freight  rates  and  passenger 
charges  are  analyzed  and  compared,  the  relative  extent  and 
quality  of  the  service  are  tested  by  standards  of  efficiency  and 
figures  of  performance,  and  the  financial  results  of  the  pri- 
vately-owned systems  of  transportation  and  of  the  state  rail- 
ways are  "pointed  to  with  pride,"  or  "viewed  with  alarm." 
It  is  significant  that  the  same  countries  are  frequently  cited 
as  evidence  of  both  the  "success"  and  the  "failure"  of  public 
ownership.*  In  some  measure  the  difficulty  arises  from  the 
fact  that  the  figures  themselves  are  not  strictly  comparable. 
In  the  latest  available  compilation  of  comparative  railway  sta- 
tistics for  the  United  States  and  foreign  countries  the  student 
IS  expressly  cautioned  that  "It  would  be  an  impossible  task  so 
to  tabulate  and  adjust  the  railway  statistics  of  a  number  of 
countries — differing  from  each  other  in  so  many  respects — as 
to  place  them  on  a  strictly  comparable  basis.  Every  attempt 
to  present  a  comparison  between  statistics  of  different  coun- 
tries encounters  practically  insuperable  obstacles.  These 
spring  from  differences  in  classification  of  data,  in  the  com- 
position of  accounts,  and  in  the  organization  and  character  of 
railway  service."'  But  much  more  fundamental  than  these 
technical  obstacles  are  the  difficulties  of  interpretation.    There 

"C/.  S.  O.  Dunn,  Government  Ownership  of  Railways;  W.  M.  Ac- 
worth,  op.  cit.;  'and  statement  of  Albert  M.  Todd,  President  of  Public 
Ownership  League  of  America,  in  Senate  Hearings,  pp.  1326- 1367. 

^Comparative  Railway  Statistics,  United  States  and  Forei^  Coun- 
tries, 1916:  Bureau  of  Railway  Economics,  Bulletin  Consecutive  No. 
170,  192a 
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is  such  great  diversity  in  the  extent  and  character  of  the  var- 
ious railroad  systems,  as  well  as  in  the  social,  economic,  and 
political  conditions  which  constitute  the  environment  in  which 
they  function,  that  it  is  entirely  unsafe  to  assume  that  the  re- 
sults in  one  country,  however  favorable,  can  necessarily  be 
duplicated  in  another,  or  that  failure  will  inevitably  attend 
every  project  of  railroad  nationalization  because  of  its  unfav- 
orable outcome  under  particular  circumstances  and  conditions. 

The  vitiating  influences  are  especially  numerous  and  strong 
when  the  experience  of  foreign  state  railways  is  presented  in 
support  of  or  in  opposition  to  the  nationalization  of  the  Ameri- 
can railroad  net.  In  1916  (the  latest  date  for  which  complete 
comparative  statistics  are  available)  there  were  almost  260,000 
miles  of  line  in  the  United  States.  This  mileage  was  consid- 
erably in  excess  of  the  railway  mileage  of  all  the  countries  of 
Europe  combined,  constituted  more  than  40  per  cent,  of  the 
total  railway  mileage  (639,000)  of  the  thirty  leading  countries 
(having  about  seven-eighths  of  the  total  railway  mileage  of  the 
world)  for  which  statistics  are  included,  and  was  greater  by 
about  30,000  miles  than  the  aggregate  publicly-owned  mileage 
of  the  twenty-seven  of  these  thirty  countries  having  state  rail- 
way systems.*  It  is  apparent  that  the  mere  magnitude  of  the 
problem  of  nationalization,  both  by  way  of  initial  financing  and 
subsequent  {administration,  is  incomparably  greater  in  the 
United  States  than  in  any  foreign  state. 

But  there  are  also  fundamental  operating  differences  that 
must  exert  a  direct  influence  upon  rates,  service,  and  financial 
results.  In  comparing  American  railroad  conditions  with 
those  of  European  countries  having  national  railway  systems, 
It  is  to  be  noted,  for  example,  that  while  the  number  of  miles 
of  line  operated  per  100  square  miles  of  area  was  8.73  in  the 
United  States,  it  was  10.52  in  Italy,  23.12  in  Switzerland,  26. 

*The  state  railway  mileage  of  the  European  countries  was  as  fol- 
lows: Austria  (in  1913),  11,987;  Belgium  (in  1913),  2,721;  Bulgaria 
(in  1914),  2,930;  Denmark  (in  191S),  1,205;  France  (in  1913),  5*642; 
Germany,  52,818;  Holland  (in  1917),  1,237;  Italy,  8,526;  Norway,  1,684; 
Russia,  37«8go;  Sweden  (in  1915)1  3>205;  and  Switzerland,  3i537* 
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39  in  Germany,  and  48.43  in  Belgium  (in  1913).  On  the  ether 
hand,  the  number  of  miles  operated  per  10,000  population  was 
25.37  *^  *^^  United  States,  and  only  3.25  in  Italy,  9.07  in 
Switzerland,  8.26  in  Germany,  and  7.27  in  Belgium  (in  1913). 
Facts  of  this  character  reflect  wide  divergencies  in  length  of 
hauls  and  density  of  traffic,  and  reveal  one  important  source 
of  differences  in  the  level  of  railroad  rates  and  in  the  quality 
of  transportation  service.  It  is  to  be  noted  also  that  wfiile 
the  property  investment  per  mile  of  line  was  $77,953  in  the 
United  States,  it  varied  from  $25,004  per  mile  of  line  for  the 
state  railways  of  Western  Australia  to  $274,027  (in  1913)  for 
the  private  mileage  of  the  United  Kingdom.  The  capital  per 
mile  of  line  in  practically  all  of  the  European  states  having 
national  railway  systems  was  very  substantially  in  excess  of 
that  prevailing  in  the  United  States — ^being  $122,054  in  Aus- 
tria (in  1913),  $196,027  in  Belgium  (in  1913),  $147,838  in 
France  (in  1913),  $127,251  in  Germany,  $84,807  in  Russia  (in 
1911),  $137,772  in  Switzerland.  These  variations  are  indica- 
tive, for  the  most  part,  after  due  allowance  is  made  for  varia- 
tions in  accounting  practice,  of  essential  differences  in  the  de- 
velopment and  physical  structure  of  American  and  European 
railroad  systems.  There  are  similar  variations  with  regard  to 
the  amount  of  securities  outstanding  per  mile  of  line  among 
different  American  railroad  corporations  which  can  be  ex- 
plained, aside  from  differences  in  liberality  of  their  respective 
policies  of  capitalization,  by  variations  in  the  topography  of  the 
territory  through  which  their  lines  run,  in  the  character  of 
their  terminal  properties,  in  the  extent  of  their  multiple  track- 
age, in  the  degree  to  which  their  grade  crossings  have  been 
eliminated,  in  the  density  of  population  of  the  country  which 
they  serve,  and  like  factors.  These  differences  in  physical 
facts  exert  a  determining  influence  upon  capital  investment 
and  inevitably  make  themselves  felt  in  the  financial  results  of 
operation.  These  financial  results  are  even  more  directly 
molded  by  the  diverse  standards  of  living  that  prevail  in  the 
United  States  and  in  the  various  European  countries.    This 
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diversity  is  reflected,  in  large  measure,  by  the  variations  in 
the  average  yearly  compensation  paid  to  railway  employees. 
In  1916,  this  figure,  based  upon  the  average  number  of  em- 
ployees during  the  year,  was  $891.62  in  the  United  States, 
$498.47  in  Germany,  $376.81  (in  191 3)  in  Italy,  and  $390.74 
in  Switzerland. 

There  are  also  less  tangible  diflFerences  between  American 
and  European  conditions  that  serve  to  cast  grave  doubt  upon 
the  validity  of  statistical  comparisons.  Among  the  most  im- 
portant of  these  are  the  character  of  the  prevailing  political 
institutions  and  the  nature  of  the  dominant  temperament  of 
the  people.  The  experience  of  pre-war  Germany  or  of  Czarist 
Russia  can  possess  little  real  significance  for  the  United  States. 
And  even  the  European  democracies  enjoy  a  tradition  of  gov- 
ernment service,  a  heritage  of  collective  enterprise,  and  a  strati- 
fication of  social  classes  which  are  largely  absent  in  the  United 
States.  The  project  of  railroad  nationalization  under  Ameri- 
can conditions  must  confront  peculiar  difficulties  and  involve 
distinctive  tasks.  Under  the  circumstances,  therefore,  it  is 
apparent  that  comparative  statistical  results  can  serve  but  a 
secondary  purpose — ^they  can  be  used,  chiefly,  to  confirm  con- 
clusions reached  independently  of  foreign  experience.  Pri- 
mary reliance  must  be  placed  upon  the  anal3rtical  method — 
upon  the  demands  of  the  railroad  situation  as  it  has  developed 
in  the  United  States,  in  the  light  of  the  democratic  character 
of  our  governmental  institutions  and  the  individualistic  temper 
of  the  American  people. 

The  argument  for  nationalization,,  as  presented  by  its  advo- 
cates, is  simple  and  can  be  stated  in  a  few  brief  paragraphs. 
The  transportation  function  is  a  public  function.  This  has 
been  recognized  by  law  from  time  immemorial,  in  spite  of  the 
fact  that  the  performance  of  this  function  has  generally  been 
delegated  to  private  individuals  or  corporations.  Because  of 
the  legal  recognition  of  the  public  status  of  the  transportation 
service,  the  transportation  agencies  have  been  beneficiaries  of 
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special  rights  and  have  been  subjected  to  special  duties  and 
responsibilities.  Thus,  grants  of  power  have  invariably  been 
conferred  upon  them  to  exercise  the  sovereign  right  of  emi- 
nent domain,  and  they  have  enjoyed  the  benefits  of  special 
franchises  in  the  public  highways,  and  of  public  aid  toward 
their  construction  and  development  in  the  form  of  land  grants 
and  financial  support.  These  privileges,  under  the  limitations 
of  our  constitutional  form  of  government,  can  be  granted,  even 
when  due  compensation  is  made  (as  in  the  case  of  eminent  do- 
main), only  for  public  purposes.  On  the  other  hand,  the 
public  nature  of  the  transportation  industries  has  subjected 
them  to  extraordinary  obligations  in  the  public  interest.  Even 
in  the  early  days  of  the  common  law  they  were  deemed  to  be 
engaged  in  public  callings,  and  hence  were  deprived  of  the 
large  freedom  which,  fn  the  absence  of  force  or  fraud,  in- 
variably commanded  legal  protection  in  the  case  of  strictly 
private  enterprise.  Common  carriers  were  traditionally  obli- 
gated to  serve  all  who  apply,  at  reasonable  rates,  with  adequate 
facilities,  and  without  undue  discrimination  in  the  charges  im- 
posed or  the  service  rendered. 

In  more  recent  years,  a  complexity  of  duties  and  responsi- 
bilities has  been  imposed  upon  them  through  statutory  enact- 
ment, and  elaborate  administrative  machinery  has  been  de- 
veloped for  their  supervision  and  control.  The  law  of  public 
service  which  has  thus  been  made  applicable  to  the  railroads 
is  but  an  outgrowth  of  the  legal  attitude  toward  the  more 
primitive  instrumentalities  of  transportation:  the  category  of 
common  carriers  which  originally  comprised  such  public  call- 
ings as  those  of  the  hackman,  the  dra3rman,  the  stage-coach 
owner,  the  ferryman,  and  the  like,  was  extended  in  the  eigh- 
teenth century  to  include  toll  bridges,  turnpikes,  and  canals, 
and  with  the  development  of  steam  transportation  found  its 
most  important  constituent  in  the  railroad.  Modern  railroads 
are  the  public  highways  of  the  new  world.  They  provide  a 
service  which  is  indispensable  to  every  phase  of  human  activ- 
ity.    They  tend  to  be  operated  under  conditions  of  virtual 
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monopoly  and  possess  the  power  to  levy  tribute  upon  the  com- 
munities which  they  serve.  Through  the  very  nature  of  the 
service  which  they  render  they  mdd  the  character  of  social 
and  economic  institutions  and  exert  a  tremendous  influence 
upon  the  development  of  political  life.  The  mere  motive  o£ 
private  gain  cannot  be  relied  upon  to  adjust  their  activities 
either  equitably  or  wisely.  In  the  relationship  between  the 
state  and  the  railroads  public  interest  must  ever  be  the  para- 
mount and  guiding  principle.  In  the  words  of  the  late  Justice 
Harlan  of  the  Supreme  Court  of  the  United  States :  "A  rail- 
road is  a  public  highway,  and  none  the  less  so  because  con- 
structed and  maintained  through  the  agency  of  a  corporation 
deriving  its  existence  and  powers  from  the  state.  Sudi  a  cor- 
poration was  created  for  public  purposes.  It  performs  a  func- 
tion of  the  state.  Its  authority  to  exercise  the  right  of  emi- 
nent domain  and  to  charge  tolls  was  given  primarily  for  the 
benefit  of  the  public."  • 

In  the  beginning  of  railroad  transportation  in  the  United 
States  it  may  have  been  both  natural  and  inevitable  that  pri- 
vate initiative  should  be  resorted  to  for  the  construction  and 
upbuilding  of  railway  plant  and  facilities.  The  railroad  indus- 
try, like  all  new  economic  developments,  was  destined,  at  the 
outset,  to  pass  through  a  period  of  experimentation,  and  its 
establishment  and  expansion  necessarily  involved  a  large  meas- 
ure of  speculative  enterprise  stimulated  by  constructive  imagi- 
nation, venturesome  spirit,  bold  individualism,  and  even  ruthless 
exploitation  bordering  upon  fraud  and  manipulation.  In  the 
early  days  of  railroad  building  the  essentially  monopolistic 
character  of  the  railway  business  was  generally  unrecognized 
or  ignored ;  the  tremendous  possibilities  of  the  industry,  both 
for  good  and  evil,  were  but  faintly  discerned;  the  financial 
practicability  of  the  new  agency  was  not  yet  definitely  estab- 
lished; and  the  mechanical  status  and  operating  technique  of 
the  railroad  were  yet  in  their  infancy.  Under  these  circum- 
stances public  ownership  and  operation  were  out  of  the  ques- 

'  Smyth  V.  Ames,  169  U.  S.  466. 
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tion.  Not  until  railroad  transportation  had  attained  a  rea- 
sonable degree  of  maturity  was  the  field  ripe  for  government 
regulation  or  puUic  management.  The  beginnings  of  the  rail- 
road, therefore,  encountered  little  public  interference;  for 
about  four  decades  the  carriers  functioned  in  almost  absolute 
freedom.  The  public  interest  in  the  railroad  problem  mani- 
fested itself  exclusively  in  liberal  aid  and  generous  encourage- 
ment. 

Since  the  early  seventies,  however,  the  railroad  industry 
has  been  recognized  as  sufficiently  mature  for  pubGc  control, 
and  the  evils  of  tmregulated  private  management  have  evoked 
a  continuous  and  general  demand  for  vigorous  pubUc  regula- 
tion. The  voluminous  accumulation  of  legislative  enactments, 
administrative  orders,  and  judicial  decisions  bears  witness  to 
the  intensive  activity  of  the  public  authorities  in  their  efforts 
to  curb  the  abuses  inherent  in  the  operation  of  the  public  high- 
ways for  private  profit.  For  half  a  century,  through  the  sys- 
tem of  private  management  under  puUic  regulation,  the  Ameri- 
can people  have  been  engaged  in  tine  arduous  task  of  attempt- 
ing to  harmonize  the  private  rights  of  the  carriers  and  the 
special  interests  of  particular  industrial  gproups  or  sectional 
areas  with  the  general  interests  of  the  entire  community.  The 
resuks  have  been  admittedly  unsatisfactory.  Speculative  ac- 
tivity and  financial  manipulation  did  not  cease  wkh  the  as- 
sertion by  the  public  of  its  paramount  interest  in  the  proper 
functioning  of  the  transportation  industry.  Official  investi- 
gations of  the  Interstate  Commerce  Comnussion  disclose  not 
a  few  very  striking  illustrations  of  reckless  financiering  even 
in  the  past  two  decades.^  The  transportation  service  has 
proved  inadequate.  Freight  ccmgestion  is  a  frequent  phenome- 
non, and  car  shortages  recur  periodically.    The  particular  in- 

•C/.  New  York,  New  Haven  &  Hartford  Railway  Co.  (Report  No. 
6569,  July  II,  1914)  rLbuisville  &  Nashville  Railroad  Co.  (Report  No. 
'  478St  Feb;^  1915) ;  Chicago,  Rock  Island  &  Pacific  Railway  Co.  (Re- 
port No.  6834  Jvdy  31,  1915) ;  Cincinnati,  Hamilton  &  Dayton  Railroad 
Co.,  and  the  Pere  Marquette  Railroad  Co.  (Report  No.  6833,  Mar.  I3> 
191 7)  I  St  Louis  &  San  Francisco  Railroad  Co.  (Report  No.  5933, 
Jan.  20,  1914). 
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terests  of  individual  carriers  prevent  a  full  utilization  of  exist- 
ing plant  and  equipment,  and  the  credit  of  the  railroads,  more 
largely  because  of  their  own  financial  misdeeds  than  because 
of  the  restrictive  rate  policy  of  the  Government,  is  incapable 
of  attracting  a  sufficient  flow  of  new  capital  for  extensions 
and  improvements.  Excessive  charges  have  not  been  elimi- 
nated by  public  regulation,  as  is  evidenced  by  the  flagrantly 
high  earnings  of  the  stronger  roads;  and  maladjustments  in 
the  rate  structure,  as  between  difiFerent  classes  of  traffic,  and 
with  reference  to  different  producing  and  distributing  centers, 
have  been  minimized  but  not  eradicated.  Even  personal  dis- 
criminations are  not  altogether  a  thing  of  the  past.  More- 
over, the  relationship  of  the  carriers  to  their  employees  has 
been  such  as  to  '^flaunt  the  demands  of  justice,''  hinder  the 
development  of  operating  efficiency,  and  subject  the  trans- 
portation service  to  constant  danger  of  disruption. 

A  long  experience,  it  is  thus  claimed,  has  clearly  demon- 
strated that  neither  unrestricted  competition  nor  regulated 
private  morldpoly  can  provide  an  adequate  transportation 
system.  The  concrete  arrangements  which  these  policies  have 
introduced  from  time  to  time  have  been  very  largefy  of  a  make- 
shift character.  Their  objective  has  been  negative  in  purpose 
— to  eliminate  such  specific  abuses  as  had  become  intolerable. 
But  success  in  one  direction  has  merely  disclosed  equally  bur- 
densome abuses  in  some  other  direction.  The  evils  of  private 
ownership  and  operation  constantly  change  their  guise,  but 
the  fact  of  maladjustment  persists,  and  necessarily  must  per- 
sist, in  the  face  of  the  merely  remedial  viewpoint  of  the  philos- 
ophy of  public  regulation.  The  people  must  grapple  with  the 
railroad  problem  on  a  positive  and  constructive  basis.  Public 
interest  rather  than  private  profit  must  constitute  the  under- 
l}ring  motive  in  the  organization  and  activities  of  the  railroad 
industry,  and  the  promotion  of  the  general  welfare  must  serve 
as  the  direct  goal  and  conscious  objective  to  be  attained.  Such 
machinery  of  public  control  must  be  devised  as  will  eliminate 
entirely  the  influence  of  private  financial  gain  in  the  molding 
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of  railroad  policy ;  and  there  must  be  substituted  therefor,  in 
fact  as  well  as  in  theoretic  contemplation,  the  ideal  of  an  ade- 
quate, equitable,  and  sensitively  progressive  transportation 
service. 

A  railroad  program  of  this  character  can  be  secured  only 
through  the  policy  of  nationalization.  Through  this  policy  the 
people  would  come  into  their  own.  The  public  highways  would 
become  public  property  operated  for  the  public  good.  The 
entire  transportation  system  would  be  centered  in  a  single 
ownership,  and  the  railroads  would  function  as  natural  mo- 
nopolies without  encountering  the  hampering  and  unintelligent 
restrictions  that  spring  from  public  distrust  of  private  mo- 
nopoly, and  without  the  temptations  of  exploiting  their  monop- 
oly power  for  private  advantage.  Unity  of  ownership  would 
bring  with  it  unity  of  operation.  The  American  transporta- 
tion system  would  be  national  in  scope  and  national  in  out- 
look. The  wastes  of  purely  competitive  activity  would  be 
eliminated,  and  the  restrictive  obstacles  of  corporate  owner- 
ship and  control  would  be  overcome.  Since  operating  unity 
would  constitute  the  normal  method  in  the  administration  of 
the  railroads,  the  co-existence  of  surplus  transportation  ca- 
pacity in  one  part  of  the  country  and  a  concomitant  lack  of 
facilities  in  another  would  be  rendered  virtually  impossible. 
The  extent  of  plant  and  equipment  would  be  limited  only  by 
the  needs  of  the  community  and  the  willingness  of  the  public 
to  incur  the  necessary  expenditures.  These  capital  costs 
would  be  substantially  lower  than  those  incurred  under  pri- 
vate management,  both  because  of  the  unification  of  credit 
centered  in  the  United  States  Government,  and  because  of  the 
absence  of  the  loose  and  sometimes  dishonest  financiering 
which  has  marked  the  promotion  and  expansion  of  many  rail- 
road properties  in  the  past.  The  era  of  financial  manipulation 
in  the  railway  field  would  come  to  an  end;  the  conception 
of  the  transportation  service  as  a  fruitful  instrument  for 
speculative  activity  would  be  destroyed.  With  the  elimination 
of  the  profit  motive,  extortionate  rates  and  charges  would 
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vanish.  Transportation  would  be  provided  at  cost — as  far  as 
the  service  as  a  whole  is  concerned — ^and  the  greater  the  ef- 
ficiency of  operation  and  the  economies  of  management,  the 
larger  would  be  the  benefits  accruing  to  the  public  in  the  form 
of  improved  service  and  reduced  charges.  The  basic  motive 
for  discrimination — the  desire,  under  the  stress  of  competition, 
to  take  advantage  of  the  principle  of  increasing  returns  and 
diminishing  costs  to  which  the  railroad  industry  is  subject — 
would  likewise  cease  to  operate  under  public  management,  and 
Government  officials,  representing  the  common  interests  of 
all  groups  and  localities,  could  withstand  the  pressure  of  par- 
ticular industries  and  the  claims  of  particular  sections  more 
effectively  than  corporate  traffic  managers  conscious  of  their 
responsibility  to  the  holders  of  railroad  securities  and  spurred 
on  by  the  rewards  of  financial  success.  Specific  rates  might 
continue  to  be  adjusted  with  reference  to  the  value  of  the 
service,  as  well  as  to  specific  cost — for  the  forces  of  market 
competition,  among  other  factors,  would  still  be  operative-^ 
but  the  rate  structure  as  a  whole,  formulated  by  public  of- 
ficials for  the  common  good,  could  serve  as  a  powerful  en- 
gine of  socialization.  Labor  relationships  would  be  immeas- 
urably improved.  The  level  of  wages  would  not  be  depressed 
because  of  the  desire  for  profits.  The  compensation  of  rail- 
way employees  would  be  adjusted  in  accordance  with  the  jus- 
tice of  their  demands,  and  not  on  the  basis  of  the  strength  of 
their  bargaining  power  as  compared  with  the  entrenched  posi- 
tion of  powerful  railroad  corporations.  The  significance  of 
the  service  of  railroad  labor,  rather  than  the  strategic  char- 
acter of  its  status,  would  constitute  the  dominant  leverage 
through  which  its  condition  would  be  improved.  Coopera- 
tipn  and  good-will  would  thus  displace  resentment  and  strife, 
and  the  public  would  reap  the  benefit  of  increased  efficiency 
and  be  spared  the  hardship  and  anxiety  of  actual  or  threatened 
disruption  of  the  transportation  service.  In  the  light  of  all 
these  advantages,  and  in  view  of  the  fact  that  both  the  mech- 
anism of  the  railroad  and  its  operating  technique  are  now 
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largdy  standardized,  the  time  is  ripe  for  the  nationalization  of 
the  American  railroad  system.  Such,  in  essence,  are  the  con- 
tentions of  the  advocates  of  public  ownership. 

The  weight  of  American  opinion  is  opposed  to  nationaliza- 
tion. Granting,  for  the  most  part,  the  desirability  of  the  ends 
to  be  achieved  through  public  ownership,  the  opponents  of 
nationalization  insist  that  it  is  but  a  mechanism  of  social  con- 
trol, and  that  the  wisdom  of  displacing  our  traditional  policy 
of  private  management  must  depend  upon  the  practical  suc- 
cess with  which  this  mechanism  would  be  likely  to  function  in 
the  United  States.  Not  the  abstract  ideality  of  the  program, 
but  its  relative  efficiency  as  an  instrument  of  public  control 
in  comparison  with  a  sound  system  of  regulation,  must  con- 
stitute the  determining  factor  in  its  adoption  or  rejection.  On 
this  basis,  a  variety  of  considerations  are  urged — chiefly 
grounded  in  the  character  of  our  political  institutions  and  the 
temper  of  the  American  people — ^which  are  declared  to  involve 
disadvantages  so  potent  and  far-reaching  as  to  render  both  un- 
desirable and  impracticable  the  transformation  of  the  Ameri- 
can railroad  net  into  a  national  transportation  system. 

First,  and  most  important,  it  is  contended  that  public  opera- 
tion would  not  be  as  efficient  as  private  management.  Even 
if  the  transportation  service  were  more  equitably  administered 
under  government  control,  the  common  weal  would  be  dimin- 
ished rather  than  magnified,  because  of  decreased  efficiency. 
Concretely,  higher  costs  and  poorer  service  would  result.  In 
the  light  of  experience  such  an  outcome  would  be  inevitable. 

The  state,  especially  in  a  democracy,  has  never  functioned 
as  effectively  in  commercial  and  industrial  undertakings  as  in- 
dividuals or  corporations  subject  to  the  spur  of  private  gain. 
The  energy  and  initiative  that  spring  from  the  keen  struggle 
for  material  advantage  and  financial  success  are  generally  lack- 
ing in  government  officials.  Their  posts  are  dependent  upon 
prestige — ^political  prestige  largely — ^rather  than  upon  demon- 
strated fitness  for  the  tasks  entrusted  to  them.    In  like  man- 
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ner,  the  positions  of  their  subordinates  are  more  frequently 
secured  through  personal  or  political  influence  than  through 
relevant  aptitudes— civil  service  requirements  providing  but 
a  formal  test,  to  be  followed,  in  most  instances,  by  the  vested 
claims  of  seniority.  The  morale  of  a  staff  so  recruited  must 
needs  be  low  and  its  discipline  lax ;  and  the  mass  of  employees, 
upon  whose  support  political  power  and  advancement  sk> 
largely  depend,  neither  possess  the  inducement  for  honest  and 
efficient  effort,  nor  are  tihey  subject  to  effective  direction  from 
above.  Such  public  employment  tends  to  increase  the  wages 
of  labor  above  the  level  prevailing  for  similar  service  in  pri- 
vate enterprise — in  itself  a  demoralizing  factor — and  these 
higher  wages  are  invariably  accompanied  by  a  lower  level  of 
salaries  for  the  more  important  officials  whose  managerial 
ability,  constructive  imagination,  and  dynamic  energy  are  in* 
dispensable  to  the  progressive  administration  of  industrial  un- 
dertakings. As  a  result,  the  quality  of  executive  capacity 
within  the  reach  of  the  public  service  is  inevitably  inferior  to 
that  commanded  by  private  business.  Moreover,  state  execu- 
tives are  hampered  in  their  ta^  by  llie  cumbersome  mechan- 
ism of  governmental  organization.  It  is  generally  impossible 
to  reach  decisions  quickly.  In  the  purchase  of  materials,  for 
example,  the  government  process  involves  a  long  drawn  out 
course  of  bids,  contracts,  and  awards,  but  in  spite  of  these 
formal  evidences  of  caution  and  circumspection  the  profits  of 
government  contractors  are  notorious.  The  record  of  public  /;: 
business  in  this  country  is  one  of  unwieldy  organization,  un- 
necessary complication  of  system,  undue  multiplication  of 
personnel. 

When  applied  to  the  problem  of  railroad  nationalization, 
conditions  such  as  these  foreshadow  intolerable  operating  in- 
efficiency, flagrant  inflation  of  costs,  and  serious  impairment  of 
the  transportation  service.  The  advantages  and  economies  of 
unified  operation  and  concentrated  credit — objectives  that  are 
largely  attainable  under  a  reconstituted  system  of  public  regu- 
lation— cannot  offset  the  disadvantages  and  losses  inherent  in 
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public  management.  The  minor  savings  resulting  from  con- 
solidation would  be  overcome  by  the  greater  wastes  resulting 
from  inefficiency.  The  benefits  derived  from  government 
financing  would  be  insignificant  as  compared  with  the  shrink- 
age involved  in  misdirected  capital  expenditures.  In  brief, 
the  most  probable  net  outcome  would  be  an  insidious  increase 
in  the  public  cost  of  the  transportation  service  and  a  progres- 
sive deterioration  of  the  quality  of  that  service. 

It  is  further  contended  that,  once  public  ownership  became 
established  as  a  permanent  institution,  the  ill  efiPects  of  the 
policy  of  nationalization  would  be  cumulative.  Economic  ef- 
ficiency involves  not  merely  the  maintenance  of  service  stand- 
ards, but  their  progressive  development.  Such  development, 
in  the  past,  has  resulted  from  the  efforts  of  railroad  men 
endowed  with  a  high  degree  of  technical  and  executive  ability 
and  stimulated  to  venturesome  initiative  by  the  rewards  of 
private  advancement.  The  transportation  service,  under  pub- 
lic ownership,  would  be  deprived  of  both  the  initial  capacity 
and  the  motive  for  its  effective  exercise.  An  unwieldy  or- 
ganization of  underpaid  public  officials,  attaining  their  posts, 
in  large  measure,  through  political  patronage,  would  possess 
neither  the  ability  nor  the  stimulus  to  institute  a  vigorous  and 
continuous  policy  of  improvement.  Innovations  the  success 
of  which  is  problematical  would  be  ruthlessly  rejected.  Con- 
structive experimentation,  in  spite  of  possibilities  of  future 
gain,  would  encounter  hampering  discouragement,  because  of 
the  immediate  effect  upon  the  financial  burden,  and  because  of 
the  timorous  attitude  of  party  politicians.  And  even  if  the 
present  organization  of  the  railroads  were  taken  over  bodily 
by  the  Government  and  the  transportation  properties  were 
manned  by  the  best  qualified  executives  produced  under  the 
r^ime  of  private  management,  there  would  be  lacking  within 
the  system  of  public  railway  administration  the  elements  es- 
sential to  the  development  of  new  brains  and  new  capacity  to 
take  the  place  of  the  old.  The  great  builders  and  masterful 
administrators  in  the  railroad  industry  have  been  the  product 
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of  the  competitive  system.  The  business  world  would  con- 
tinue to  develop  these  t3rpes  of  lead^ship,  but  they  would 
find  little  attraction  in  the  public  service.  The  national  rail- 
ways would  be  forced  to  draw  their  directing  personnel  from 
within  their  own  bureaucratic  organization.  The  political  in- 
fluence would  become  firmly  entrenched  in  the  conduct  of  rail* 
way  operations.  The  tradition  of  government  incompetence 
would  permanently  displace  the  standards  of  economic  ef- 
ficiency. Proposals  for  extensions  and  betterments  would 
tend  to  degenerate  into  the  shameful  "pork  barrel"  extrava- 
gance that  has  so  frequently  disgraced  the  postal  and  the 
rivers  and  harbors  appropriations.  A  railroad  budget  would 
but  add  to  the  opportunities  for  the  expenditure  of  public 
funds  by  'Apolitical  appropriations/'  with  resulting  impairment 
of  the  railroad  service.  Where  capital  expenditures  are  cal- 
culated to  prove  politically  significant — ^as  in  the  construction 
of  imposing  and  costly  passenger  stations — ^a  policy  of  undue 
liberality  would  be  followed ;  for  the  provision  of  ordinary  bet- 
terments generally  removed  'from  the  eyes  of  the  electorate — 
as  in  the  substitution  of  heavier  rails,  the  improvement  of  yard 
facilities,  and  the  extension  of  roads  into  undeveloped  but  po- 
tentially important  sections  of  the  country — ^an  equally  un- 
warranted policy  of  retrenchment  would  be  adopted.  For 
similar  reasons  passenger  rates  would  tend  to  be  lowered  at 
the  expense  of  the  freight  trafiic,  and  the  temptation  would 
be  strong  to  reduce  the  entire  rate  schedule  to  a  level  unjusti- 
fied by  the  real  cost  of  the  service,  the  Government  reclaiming 
from  the  public  through  the  power  of  taxation  the  operating 
deficits  that  would  inevitably  ensue.  And  discriminatory  prac- 
tices— in  rates  as  well  as  service — ^would  not  be  entirely  elimi- 
nated, although  the  motive  of  the  preferences  might  become 
political  instead  of  financial  in  character.  Influential  inter- 
ests and  strategic  localities  would  still  seek  adjustments  in  the 
rate  structure  and  in  the  distribution  of  equipment  and  facili- 
ties that  are  unduly  favorable  to  themselves  and  unreasonably 
prejudicial  to  less  powerful  groups  and  sections  of  the  coun- 
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try.  The  evils  ol  the  traditional  tariff  lobby  might  sink  into 
insignificance  by  comparison  with  the  abuses  that  would  flow 
from  concerted  pressure  upcm  public  authorities  endowed  with 
unlimited  power  over  railway  rates  and  regulations. 

And  the  influence  of  the  foregoing  considerations  would  not 
spend  itself  in  the  mere  reduction  of  economic  efficiency  in  the 
transportation  industry.  Railroad  nationalization  would  pro- 
duce a  harmful  effect  upon  our  governmental  institutions. 
The  proponents  of  public  ownership  insist  that  the  railroads 
are  inevitably  "in  politics/*  under  private  management  as  well 
as  tmder  government  operafion,  because  of  the  tremendous 
practical  importance  of  the  puUic*  treatment  of  the  carriers — 
that  while  their  naticmalization  may  not  take  them  out  of  poli- 
tics in  every  sense,  it  can  not  intensify  the  political  evils  that 
have  accompanied  their  partizan  activities  in  the  past.  This 
contention  ignores  the  relative  extent  and  character  of  oppor- 
tunities for  improper  influence  under  public  ownership  and 
under  private  mana^iement.  Because  under  a  system  of  pub- 
lic railway  adnfinistration  improper  influence  could  be  brought 
to  bear  with  respect  to  innumerable  adjustments,  and  not 
merely,  as  under  private  operation,  with  reference  to  the  type 
and  scope  of  regulation,  the  natfonalization  of  the  railroads 
would  develop  a  decided  tendency  toward  more  frequent  and 
less  scrupulous  exercise  of  political  pressure.  Combinations 
of  shippers  would  seek  lower  rates ;  powerful  industries  would 
seek  preferential  advantages ;  diverse  localities  would  seek  the 
expenditure  of  funds  for  questionable  improvements ;  the  army 
of  employees  would  seek  shorter  hours  and  higher  wages. 
The  denial  of  such  claims  would  involve  political  disfavor,  and 
the  political  weapon  would  come  to  serve  as  the  most  potent 
means  of  approach.  The  mere  creation  of  a  compact,  well- 
organized  body  of  two  million  government  servants,  driven 
by  self-interest  to  exert  every  effort  to  mold  public  policy 
in  the  direction  of  its  advancement  and  possessing  a  vast 
measure  of  power  for  the  attainment  of  its  ends,  would  in 
itself  render  railroad  questions  subject  to  political  and  par- 
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jdzan  settlement  The  method  of  the  enactment  of  the  Adam- 
son  law  in  1916  provides  a  striking  reflection  of  the  tremen- 
dous power  of  organized  railroad  labor,  and  of  its  readiness 
to  use  that  power  ruthlessly  to  dictate  governmental  policy. 
The  strength  of  political  leverage  would  become  immeasurably 
intensified  under  a  nationalized  railroad  system,  with  the 
Government  the  sole  owner  of  the  railroad  properties  and 
the  sole  employer  of  railroad  labor. 

It  is  a  significant  fact  that  practically  the  only  outspoken 
advocates  of  nationalization  are  the  great  railroad  brother- 
hoods, loyally,  if  not  warmly,  supported  by  the  American 
Federation  of  Labor.  Railway  employees,  through  political 
pressure,  confidently  expect  to  dominate  the  transportation 
industry  under  public  ovmership.  This,  fundamentally,  is  the 
intent  and  purpose  of  the  special  form  of  nationalization  con- 
templated by  the  so-called  Plumb  Plan.  It  involves  the  in- 
corporation of  the  spirit  of  class  consciousness  into  a  legisla- 
tive program,  and  the  subsequent  administration  of  that  pro- 
gram in  accordance  with  the  extent  and  power  of  the  political 
pressure  that  can  be  exerted  upon  those  temporarily  in  public 
authority.  Present-day  political  influence  by  the  carriers  under 
private  management  possesses  no  such  menacing  possibilities. 
The  corrupt  days  of  Jay  Gould  at  Albany  and  of  subsequent 
disreputable  episodes  mierely  provide  interesting  histcrfcal 
data  of  a  dead  past.  Today  the  roads  act  through  responsible 
committees  of  high  operating  officials  and  technical  experts 
who  present  their  claims  openly  to  the  legislatures,  the  com- 
missions, and  the  public.  Moreover,  such  political  influence 
as  survives  under  private  management  can  at  best  be  exercised 
only  upon  the  relatively  few  who  regulate  the  railroads,  and 
not,  as  under  government  control,  upon  the  many  who  oper- 
ate them.  The  political  implications  of  the  policy  of  public 
ownership  thus  become  no  less  threatening  than  the  certainty 
of  operating  inefficiency  and  economic  stagnation. 


^  ^  •. 
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§j.    The  Obstacles  to  NattonaUsfOtton 

The  indictment  of  public  ownership  reflected  in  the  fore- 
going contentions  is  both  sweeping  and  severe.  It  bespeaks 
a  rather  cynical  lack  of  faith  in  the  integrity  of  American 
character  and  in  the  promise  of  our  democratic  institutions. 
Only  in  a  measure  are  the  fears  of  nationalization  which  it 
expresses  grounded  in  actual  experience,  or  its  assumptions 
with  r^ard  to  private  management  free  from  conflict  with 
the  facts  of  American  railroad  development. 

Private  enterprise  is  not  invariably — ^perhaps  not  even  domi- 
nantly— efficient,  progressive,  and  free  from  reliance  upon 
unscrupulous  exploitation  of  strategic  advantage.  The  story 
of  the  development  of  railroad  transportation  in  the  United 
States,  not  unlike  the  general  history  of  industrial  and  com- 
mercial development,  discloses  both  the  remarkable  fruits  of 
personal  initiative,  and  the  retardation  of  progressive  efficiency 
and  the  miscarriage  of  social  and  economic  justice.  Even  to- 
day the  improvement  of  operating  standards  is  hampered  by 
the  purely  individual  and  competitive  activities  of  the  carriers, 
and  the  possibilities  of  increased  efficiency  resident  in  basic 
reorganization  of  operating  machinery,  in  the  application  of 
electric  power  to  railroad  transportation,  and  in  the  scientific 
determination  of  methods  of  conserving  fuel,  have  largely 
failed  to  impress  themselves  upon  the  imagination  of  railroad 
executives.  And  in  so  far  as  the  public  welfare  has  been 
safeguarded  through  government  regulation,  the  process  has 
been  a  slow  and  laborious  and  costly  one,  developing  only  in 
face  of  vigorous  and  continuous  opposition  by  the  owners  of 
the  railway  properties.  While  railroad  men  have  formally 
recognized  the  public  character  of  the  transportation  function 
for  a  number  of  decades,  they  have  repeatedly  exerted  the 
weight  of  their  great  influence  against  the  adoption  of  concrete 
arrangements  designed  to  express  this  conception,  and  have  in- 
variably appealed  to  every  legal  bulwark  and  institutional  de- 
vice historically  evolved  for  the  protection  of  private  property 
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rights.  This  negative,  and  often  destructive,  attitude  of  the 
railroads,  in  view  of  the  nature  of  their  enterprise,  has  resulted 
in  the  survival  of  serious  maladjustments,  in  spite  of  a  half 
century  of  governmental  effort.  It  would  be  difficult  to  deny 
that  the  railroad  owners  have  deliberately  striven  to  dominate 
the  transportation  business  in  the  United  States,  primarily  in 
the  light  of  their  own  private  interests,  and  that  they  have 
measurably  succeeded  in  their  efforts.  Neither  the  possibility 
of  arrested  efficiency,  then,  nor  the  danger  of  class  domination 
are  elements  peculiarly  and  exclusively  inherent  in  the  policy 
of  nationalization. 

It  may  well  be  granted  that  the  record  of  American  govern- 
ment enterprise  has  not  been  brilliant  from  the  standpoint 
of  administrative  effectiveness.  Innumerable  instances  might 
be  cited  of  legislative  partizanship  and  executive  incompetence, 
and  even  the  judiciary — if  we  include  the  state  as  well  as  the 
federal  courts — has  not  maintained  an  absolutely  unblemished 
record  of  integrity  and  open-mindedness.  The  nation,  the 
states,  the  municipalities — ^indeed,  every  American  govern- 
mental unit — has  contributed  to  the  contemptuous  disesteem 
in  which  public  enterprise  is  so  widely  held.  The  results  have 
tended  to  be  least  creditable  in  public  undertakings  involving 
economic,  as  distinct  from  political,  activity.  This  tendency 
has  been  strikingly  reflected  in  the  unsatisfactory  character  of 
municipal  government  and  administration  in  the  United  States. 

It  may  well  be  granted,  also,  that  the  power  of  labor  has 
frequently  been  used  in  irresponsible  fashion.  The  struggle 
for  economic  emancipation  has  not  always  been  an  enlightened 
one.  Improvement  in  the  arts  has  often  been  retarded,  the 
flow  of  industrial  output  unnecessarily  limited,  the  freedom 
of  the  individual  worker  unduly  restrained,  destructive  tac- 
tics employed,  needless  violence  resorted  to,  the  public  inter- 
est unceremoniously  flaunted.  Many  of  these  practices— even 
in  the  guise  of  deliberately  formulated  policies — ^find  some 
justification,  however,  in  the  human  ends  for  the  attainment 
of  which  they  have  been  utilized,  in  the  legally  entrenched 
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position  of  the  forces  against  which  the  conflict  has  been 
waged,  in  the  persistent  refusal  on  the  part  of  the  dominant 
classes  to  recognize  the  necessity  of  labor  cooperation,  and  in 
the  absence  of  equally  effective  instruments  for  raising  the 
status  of  labor.  The  processes  of  the  industrial  struggle  as 
it  has  evolved  historically  largely  explain  the  more  flagrant 
abuses  which  have  accompanied  the  development  of  labor  or- 
ganization. The  restraints  of  autocratic  industrial  control 
have  induced  the  methods  of  autocracy  in  the  employment  of 
the  power  of  labor.  The  introduction  of  industrial  democracy 
and  the  emergence  of  a  positive  and  improved  labor  status 
would  instill  a  new  spirit  of  responsibility  in  the  working 
masses.  Under  a  system  of  railroad  nationalization  maintain- 
ing an  equitable  wage  level  and  enlightened  working  condi- 
tions, constructive  achievement,  rather  than  obstructive  tac- 
tics, might  well  become  the  immediate,  as  well  as  the  ultimate, 
end  of  the  transportation  workers.  Nor  need  the  tradition 
of  the  inevitable  inefficiency  of  collective  enterprise  endure. 
Public  responsibility  begets  public  spirit,  and  genuine  public 
spirit  constitutes  an  impregnable  bulwark  against  private  pres- 
sure or  political  influence.  The  creation  of  a  nationalized  rail- 
way system  might  serve  as  a  powerful  instrument  of  national 
unification:  this  common  enterprise,  touching  intimately  the 
welfare  of  the  entire  people,  might  serve  as  a  stimulating 
challenge  and  as  a  concrete  mechanism  for  the  transformation 
of  the  mere  formal  exercise  of  political  privilege  into  an  ideal- 
ized conception  of  public  duty.  The  policy  of  nationalization 
looks  to  the  future.  It  receives  its  dominant  impulse,  in  spite 
of  the  pessimistic  forebodings  that  widely  prevail,  from  a 
renewal  of  faith  in  America  and  her  institutions  and  her 
people. 

But  neither  America's  traditional  reliance  upon  private  man- 
agement in  the  transportation  industry,  nor  her  failure  to  re- 
sort to  nationalization  subsequent  to  the  Federal  Control 
period,  has  been  based  upon  deliberate  choice  between  the  ad- 
vantages and  disadvantages  of  private  as  against  public  opera- 
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tion.  The  "cake  of  custom"  is  as  difficult  to  break  in  the 
realm  of  ideas  as  it  is  in  the  field  of  practical  affairs.  And 
the  public  attitude  toward  the  relationship  of  the  state  to 
industrial  action  is  the  outcome  of  a  deep-seated  faith  in  the 
efficiency  of  private  initiative  and  its  superiority  over  collective 
enterprise.  The  American  mind,  consciously  or  unconsciously, 
is  steeped  in  the  philosophy  of  individualism.  The  great  ma- 
terial achievements  of  our  civilization  were  attained  through 
the  stimulus  of  private  gain,  and  there  is  little  hospitality  for 
the  suggestion  diat  changing  conditions  may  justify  reliance 
upon  diverse  motives  in  the  promotion  of  the  public  good. 
While  the  structure  of  the  common  law  has  proved  itself 
measurably  capable  of  modification  from  within  to  meet  the 
changing  demands  of  political,  economic,  and  social  develop- 
ment, the  competitive  spirit  has  continued  to  dominate  both 
its  basic  ideals  and  its  concrete  adjustments.  Social  and  eco- 
nomic legislation  has  been  subject  to  the  hampering  influence 
of  this  individualistic  temper,  which  has  manifested  itself  in 
the  performance  of  the  judicial  function  of  statutory  inter- 
pretation, particularly  with  reference  to  the  absolute  rights 
and  safeguards  incorporated  in  the  fundamental  laws  of  the 
land  by  way  of  constitutional  limitations.  Forces  such  as  these 
have  inhibited  experimentation  with  the  more  advanced  ex- 
pedients of  social  control  and  have  retarded  the  progress  of 
public  r^fulation. 

In  the  realm  of  railroad  transportation,  therefore,  as  in 
other  fields  of  industrial  activity,  much  remains  to  be  accom- 
plished— ^and  can  be  achieved — through  the  regulative  method. 
The  full  possibilities  of  the  traditional  public  attitude  toward 
the  railroad  industry  have  not  been  realized.  There  need  be 
no  sharp  break  with  the  past  in  order  to  safeguard  much  more 
effectively  than  at  present  the  dominant  public  interest  in  the 
proper  performance  of  the  transportation  function.  Private 
management  can  be  retained,  but  the  principles  and  machin- 
ery of  public  control  must  be  rationalized,  in  the  light  of  past 
experience,  and  so  adjusted  as  to  aim  at  the  achievement  of  a 
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positive  goal  rather  than  the  mere  imposition  of  negative  re- 
straints— at  the  establishment  of  an  adequate  transportation 
service  rather  than  the  mere  elimination  of  railway  abuse. 

The  philosophy  of  regulation,  as  applied  to  the  so-called 
public  service  industries,  possesses  the  necessary  elements  for 
the  adequate  promotion  of  the  common  good.  It  seeks  to  con- 
serve the  fruits  of  individual  initiative,  and  at  the  same  time 
to  safeguard  and  develop  the  collective  welfare.  It  recognizes 
the  effectiveness  of  the  profit  motive  in  stimulating  productive 
effort,  but  it  undertakes  to  shape  the  character  and  direction 
of  economic  activity  for  the  realization,  primarily,  of  social 
rather  than  individual  ends.  Its  objective  is  identical  with 
that  of  nationalization,  but  it  possesses  the  added  advantage 
of  having  at  its  disposal  the  invaluable  tool  of  private  self- 
interest.  The  details  of  administration  remain  in  the  hands 
of  the  business  entrepreneur,  while  the  purposes  of  his  enter- 
prise are  subjected  to  public  guidance.  Government  regula- 
tion seeks  to  fashion  the  environment  of  industrial  activity, 
through  the  formulation  of  the  legal  framework  in  which  it 
may  function,  without  dictating  the  actual  processes  of  opera- 
tion or  the  concrete  arrangements  for  their  performance.  The 
ideal  toward  which  such  public  effort  is  directed  demands  a 
sensitive  and  difficult  balancing  of  general  and  specific  inter- 
ests, but  the  inherent  impossibility  of  attaining  this  goal  or 
of  achieving  the  tasks  which  it  involves  has  not  been  estab- 
lished. 

It  is  unquestionably  true  that  in  the  field  of  railroad  trans- 
portation the  results  have  failed  to  vindicate  altogether  the 
wisdom  of  our  traditional  reliance  upon  the  r^^lative  method. 
In  a  number  of  very  significant  directions,  the  positive  de- 
mands of  public  interest  have  been  totally  neglected  or  unin- 
telligently  adjusted;  and  in  some  instances  the  free  play  of 
personal  initiative,  which  is  of  the  very  essence  of  the  policy 
of  private  management,  has  been  unduly  hampered,  through 
concrete  government  restrictions  in  matters  of  administration. 
In  spite  of  these  shortcomings,  however,  there  has  been  a 
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marked  and  significant  advance  in  the  processes  and  effective- 
ness of  railroad  regulation. 

The  purely  remedial  safeguards  of  the  common  law  have 
been  recognized  as  fundamentally  inadequate.  They  provide 
private  redress  for  public  wrongs,  and  they  lack  the  means  for 
preventing  maladjustment  in  the  future.  Exclusive  reliance 
upon  direct  legislative  enactments  has  likewise  been  found  to 
be  incapable  of  molding  the  activities  of  the  powerful  rail- 
road corporations,  performing  the  transportation  function  un- 
der conditions  tending  to  virtual  monopoly,  in  the  direction  of 
public  welfare.  Statutory  rules  are  bound  to  be  spasmodic  in 
origin  and  inflexible  in  application ;  they  set  up  rigid  standards, 
determined  by  current  political  expediency  rather  than  by 
fundamental  need,  and  they  must  depend,  very  largely,  upon 
the  punitive  methods  of  judicial  enforcement  for  their  execu- 
tion. 

But  with  the  emergence  of  the  method  of  administrative 
control,  the  policy  of  regulation  became  a  potentially  effective 
instrument  for  harmonizing  the  rights  of  the  carriers  and  in- 
terests of  the  public.  The  creation  and  legal  recognition  of 
railroad  commissions — ^first  functioning  with  merely  advisory 
authority  and  later  clothed  with  mandatory  power — marks 
an  epochal  stage  in  the  development  of  our  'public  law,  and  a 
crucial  advance  in  the  evolution  of  the  regulative  process. 
From  the  legal  standpoint,  the  constitutional  validity  of  the 
exercise  by  diese  commissions  of  large  grants  of  legislative, 
executive,  and  semi- judicial  power  represents  a  far-sighted 
concession  to  the  needs  of  complex  social  and  economic  condi- 
tions. From  the  standpoint  of  the  regulative  process,  the  de- 
velopment of  these  commissions  rendered  possible  the  continu- 
ous and  intelligent  supervision  of  the  transportation  function. 
The  method  of  administrative  discretion,  within  publicly  de- 
fined limitations,  displaced  the  method  of  fixed  legal  rule.  The 
objective  of  private  redress  for  past  wrongs  was  subordinated 
to  the  goal  of  establishing  a  proper  relationship  for  the  future 
between  the  railroad  corporations  and  the  users  of  the  trans- 
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portation  service.  The  difficult  tasks  oiF  rate  adjustment,  for 
example,  could  be  entrusted  to  a  body  of  experts  in  continuous 
contact  with  the  problems  of  the  railroads,  and  possessed  of 
a  constantly  accumulating  fund  of  experience.  The  public 
interest  was  thereby  rendered  actively  articulate  in  the  midst 
of  the  vigorous  prosecution  of  private  advantage  by  the  own- 
ers of  the  railroad  properties. 

Administrative  regulation  encountered  many  obstacles  in 
the  course  of  this  development.  A  long  struggle — ^not  yet 
definitely  terminated — centered,  for  example,  in  the  rcope  and 
character  of  the  doctrine  of  judicial  review.  In  matters  of 
y  valuation,  and  therefore,  to  a  large  degree,  in  the  adjustment 
of  general  rate  levels,  the  voice  of  the  courts  is  still  supreme. 
But  with  regard  to  most  questions  involved  in  the  process  of 
railroad  regulation,  the  dominance  of  these  administrative 
agencies  has  been  fully  recognized.  The  Interstate  Commerce 
Commission  has  come  to  occupy  the  central  place  in  all  mat- 
ters affecting  railroad  transportation.  The  opportunity  now 
lies  ahead,  therefore,  to  relinquish  the  purely  negative  ?.nd 
restrictive  policies  of  the  past,  and  to  substitute  therefor  a  con- 
structive program  of  public  regulation,  designed  tD  provide  an 
adequate  transportation  service  under  the  initial  stimulus  of 
private  management.  The  essentials  of  such  a  program  will 
receive  consideration  in  the  chapters  immediately  following. 
At  this  point  it  is  but  necessary  to  note  that  the  unrealized 
possibilities  of  the  regulative  method  constitute  one  of  the 
prime  obstacles  to  the  adoption  of  a  policy  of  railroad  nation- 
alization in  the  United  States. 

That  the  general  public,  intuitively  or  through  reflection, 
is  strongly  influenced  by  the  unrealized  possibilities  of  the 
regulative  method  in  its  attitude  toward  reconstructive  P'^^cy 
is  indicated  by  the  fact  that  the  expedient  of  railroad  nation- 
alization does  not  command  its  approval.  That,  in  the  last 
analysis,  constitutes  the  most  potent  obstacle  to  the  relinquish- 
ment of  the  system  of  private  management.  While  the  ques- 
tion of  public  ownership  of  railroads  has  never  been  sub- 
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mitted  to  popular  referendum  in  the  United  States  or  achieved 
the  distinction  of  becoming  a  "paramount"  political  issue,  sig- 
nificant evidence  is  not  wanting  that  its  allurements  have  tailed 
to  impress  the  imagination  or  arouse  the  enthusiasm  of  the 
people  at  large. 

The  representatives  of  the  people,  in  emphasizing  the  purely 
emergency  character  of  Federal  Control  and  legislating  the 
roads  back  to  private  management  immediately  upon  the  res- 
toration of  "normal"  conditions,  may  be  assumed  to  have 
been  executing  the  mandate  of  the  electorate.  In  the  formula- 
tion of  the  Federal  Control  Act,  the  proposal  that  public  man- 
agement be  continued  until  terminated  by  positive  action  was 
decisively  rejected;  Federal  Control,  under  the  provisions  of 
that  act,  was  to  terminate  automatically  within  twenty-cme 
months  after  the  formal  proclamation  of  peace.  Through  this 
means  the  possibility  of  establishing  an  "entering  wedge"  in  fa- 
vor of  government  operation  was  avoided.  The  suggestion  of 
the  Railroad  Administration  after  the  armistice  that  Federal 
Control  be  extended  for  a  period  of  five  years  likewise  evoked 
no  legislative  response.  Such  advantages  as  might  flow  from 
the  testing  of  public  management  under  conditions  more  favor- 
able than  those  of  actual  warfare  or  of  the  immediate  transition 
to  a  peace  economy,  and  such  opportunities  for  deliberation  and 
considered  action  in  the  drafting  of  a  legislative  program  as 
might  be  made  available  through  the  extension  of  time,  were 
regarded  as  insignificant  by  comparison  with  the  danger  that 
prolonged  government  tenure  of  the  railroads  might  create  a 
presumption  in  favor  of  a  permanent  policy  of  public  owner- 
ship. 

And  in  the  development  of  the  new  legislative  structure 
that  was  to  determine  railroad  relationships  subsequent  to 
the  war  emergency,  the  question  of  nationalization  was  di- 
rectly presented  to  Congress  as  a  possible  alternative  to  the 
continuance  of  private  management.  The  reaction  of  our 
national  law-makers  was  swift  and  decisive.  The  conventional 
proposals  of  the  Public  Ownership  League  of  America,  in« 
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corporated  in  the  Gary  bill,  were  unceremoniously  ignored. 
The  ingenious  mechanism  of  the  Plumb  Plan,  incorporated  in 
the  Sims  bill,  stimulated  keen  interest,  aroused  bitter  resent- 
ment, caused  a  temporary  furor,  and  was  promptly  forgotten. 
The  advocates  of  the  Plumb  Plan  insisted  that  they  were  striv- 
ing to  establish  a  principle  rather  than  to  secure  acceptance  of 
the  detailed  elements  of  a  program.  That  principle,  in  es- 
sence, was  railroad  nationalization ;  and  as  such  it  was  rejected 
as  inconsistent  with  the  desires,  as  well  as  the  interests,  of 
the  American  people. 

Congressional  action,  in  all  these  respects,  was  soundly 
grounded  in  dominant  public  opinion.  That  the  vast  member- 
ship of  the  United  States  Chamber  of  Commerce  and  of  the 
National  Grange,  with  practical  unanimity,  publicly  urged  the 
restoration  of  private  management,  was  less  significant  than 
the  fact  that  unorganized  groups,  in  diverse  walks  of  life, 
freely  declared  themselves  in  opposition  to  governmental  rail- 
road enterprise,  and  that  with  very  few  exceptions  all  respon- 
sible organs  of  public  opinion  voiced  unqualified  distrust  in 
public  management.  These  views,  apparently,  were  an  accu- 
rate reflection  of  the  wishes  of  the  electorate.  During  the 
entire  history  of  railroad  transportation  in  the  United  States 
no  strong  popular  demand  for  fundamental  change  in  the 
ownership  and  operation  of  the  railroad  properties  has  ever 
made  itself  felt.  Resort  to  public  ownership  even  in  the  nar- 
rower and  less  difficult  field  of  local  utilities  has  been  relatively 
infrequent  and  very  seldom  accompanied  by  a  sweeping  public 
mandate.  The  policy  of  nationalization  can  be  introduced  only 
through  political  action.  Effective  political  action  must  flow 
from  an  urgent  public  need  and  an  aroused  public  opinion. 
Since  the  question  of  the  need  of  radical  readjustment  in  rail- 
road relationships  necessarily  depends  upon  many  intangible 
considerations  of  social  philosophy  and  national  psychology, 
differences  of  judgment  are  bound  to  persist  with  regard  to 
the  necessity  of  public  ownership.  Because  of  these  differ- 
ences, or  because  of  the  dominantly  individualistic  temper  of 
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the  American  people,  the  policy  of  nationalization  has  failed 
to  win  wide  public  approval  and  political  support.  Without 
such  approval  and  support  no  tasLJor  policy  of  general  concern 
can  be  effectuated. 

In  a  consideration  of  the  essentials  of  reconstructive  pdicy, 
primary  attention  must  be  directed,  then,  to  the  further  de- 
velopment of  public  regulation.  The  general  direction  of  fu- 
ture policy  will  be  determined  by  the  character  of  the  inter- 
ests to  be  safeguarded  and  advanced;  the  concrete  adjust- 
ments will  involve  the  imposition  of  duties  upon  the  carriers, 
the  creation  of  rights  in  the  public,  and  the  provision  of  reme- 
dial and  preventive  machinery  designed  to  restrain  violations 
of  recognized  rights  and  duties,  and  to  enforce  positive  and 
progressive  standards  for  the  improvement  of  the  transporta- 
tion service.  The  chief  interests  to  be  protected  and  promoted 
are  those  of  the  public  users  of  the  railroad  service,  the  pri- 
vate owners  of  the  railroad  properties,  and  the  workers  en- 
gaged in  the  performance  of  transportation  tasks.  These  in- 
terests are  not  distinct,  but  closely  interdependent.  It  is  im- 
possible to  meet  adequately  the  public  need  of  transportation 
service  without  continuous  and  meticulous  concern  for  the 
financial  interests  of  the  carriers  and  the  human  as  well  as 
material  interests  of  the  railroad  employees.  Financial  safe- 
guards for  the  carriers,  through  the  establishment  of  ample 
and  flexible  sources  of  operating  revenue  and  the  provision  of 
such  rates  of  return  as  will  attract  railroad  capital,  can  re- 
ceive public  approval  only  when  accompanied  by  efficiency  in 
the  transportation  service  and  cooperation  in  labor  relation- 
ships. The  demands  of  railroad  employees  for  increases  in 
wages,  improvement  in  working  conditions,  and  representa- 
tion in  railroad  control  can  be  given  serious  consideration  only 
if  railroad  labor,  on  its  part,  comes  to  realize  the  paramount 
public  interest  in  the  proper  functioning  of  transportation  en- 
terprise, and  the  need  of  ready  recognition  for  the  just  claims 
of  capital  invested  in  railroad  undertakings.    The  nature  of 
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these  interests  will  be  subjected  to  examination  and  analysis  in 
the  chapters  immediately  following.  The  essentials  of  recon- 
structive policy  in  railroad  regulation  can  be  profitably  grouped 
around  the  three  questions  that  follow :  unity  of  operation  and 
railroad  service;  rates,  credit,  and  financial  return;  and  rail- 
road labor  and  continuity  of  operation. 


CHAPTER  VII 

UNITY  OF  OPERATION  AND  RAILROAD  SERVICE 

The  prime  objective  of  reconstruction  in  railroad  pdicy  is 
to  secure  an  adequate  transportation  service.  The  most  strik- 
ing defect  in  the  functioning  of  American  railroads  in  recent 
years — a  defect  which  was  accentuated  but  not  created  by 
war  conditions — ^has  been  their  inability  to  meet  satisfactorily 
the  national  transportation  needs.  Corporate  ownership  and 
private  management  can  be  perpetuated,  therefore,  only  if 
the  individual  interests  of  the  carriers  are  sufficiently  subordi- 
nated to  the  demands  of  public  necessity  to  provide  ample 
transportation  facilities.  The  task  of  regulation  is  to  create 
legal  conditions  surrounding  the  railroad  industry  that  will 
render  this  end  reasonably  capable  of  achievement.  While 
financial  safeguards  for  the  maintenance  of  railroad  credit 
(through  the  equitable  adjustment  of  the  level  of  charges  and 
the  rate  of  return)  and  the  development  of  stability  in  labor 
relationships  (through  the  establishment  of  fair  wages  and 
working  conditions  and  some  d^free  of  labor  representation 
in  matters  affecting  the  interests  of  railroad  employees)  are 
essential  to  the  improvement  of  transportation  service,  the^ 
initial  problem  is  to  facilitate  the  normal  functioning  of  the 
railroad  industry,  through  the  legalization  of  cooperative  ef- 
fort, and  to  stimulate  the  fullest  possible  utilization  of  rail- 
road plant  and  equipment,  through  the  progressive  adoption 
of  means  of  railroad  unification.  Our  first  concern,  then,  in 
considering  the  essentials  of  reconstructive  policy  under  a 
system  of  private  management,  must  be  directed  to  the  ques- 
tion of  unity  of  operation  and  railroad  service. 

331 
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§1.    The  Nature  of  Railroad  Competition 

Sound  policy  in  railroad  regulation  must  be  grounded  in  a 
sound  conception  of  the  nature  of  the  industry;  and  the  dis- 
tinctive character  of  the  industry  springs  primarily  from  the 
peculiar  nature  of  railroad  competition.  In  ordinary  busi- 
ness undertakings — ^in  extractive,  manufacturing,  and  mercan- 
tile pursuits — ^the  automatic  and  dominant  force  of  competition 
generally  serves  to  protect  the  public  agsunst  unreasonable 
prices  and  inferior  goods  or  services.  Such  industries  are 
commonly  regarded  as  "private,"  and  the  conscious  authority 
of  the  state  is  but  infrequently  invoked  to  modify  the  opera- 
tion of  competitive  forces.  Railroad  transportation  is  dif- 
ferentiated from  these  so-called  private  industries  because  of 
the  abnormal  functioning  of  the  competitive  principle.  As  a 
result  of  inherent  physical  and  economic  characteristics  of  the 
railroad  industry,  competition  is  slow  to  arise,  limited  in  its 
operation,  and  prone  to  be  self-destructive.  The  dominant 
tendency  in  the  field  of  railroad  transportation  is  toward  op- 
eration under  conditions  of  virtual  monopoly.  For  this  rea- 
son, fundamentally,  the  railroads  are  declared  to  be  "affected 
with  a  public  interest,"  and  their  policies  and  activities  are 
subjected  to  government  regulation.  What,  concretely,  are 
the  determining  factors  whidi  account  for  this  abnormal  na- 
ture of  railroad  competition? 

Competition  is  slow  to  arise.  The  mere  magnitude  of  rail- 
road plant  and  facilities  and  the  complexity  of  railroad  opera- 
tion tend  to  render  the  railroad  industry  "naturally  monopolis- 
tic." To  build  and  equip  a  railroad  between  two  localities, 
even  when  the  distance  between  them  is  relatively  short,  re- 
quires a  vast  amount  of  capital  and  involves  the  lapse  of 
much  time :  rights  of  way  must  be  purchased  and  graded  into 
roadbed;  tracks  must  be  ballasted  and  laid;  stations,  freight 
terminals,  roundhouses,  shops,  and  power  plants  must  be  con- 
structed; locomotives,  cars,  and  work  equipment  must  be 
procured;  telegraph  lines  and  signal  systems  must  be  in- 
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stalled;  administrative,  traffic,  and  operating  organizations 
must  be  developed ;  and  a  sufficiently  large  and  diversified  de- 
mand for  the  transportation  services  of  the  new  carrier  must 
be  built  up  to  render  the  enterprise  financially  practicable. 
These  tasks  can  be  accomplished  only  through  command  of 
large  resources  and  after  the  consumption  of  long  periods  of 
time.  And  the  difficulties  of  securing  the  necessary  capital 
for  railroad  construction  are  accentuated  when  new  lines  are 
projected  through  territory  already  served  by  one  or  more 
roads — ^when  the  purpose  of  the  new  construction  is  to  com- 
pete with  parallel  existing  lines.  The  duplication  of  railroad 
plant  is  costly  and  wasteful,  and  the  financial  outcome  of  such 
an  undertaking  is  decidedly  problematical. 

Railroad  competition  is  also  limited  in  the  scope  of  its  op- 
eration. Even  in  those  cases  where  the  flow  of  traffic  between 
important  industrial  centers  warrants  the  construction  of  more 
than  one  system  of  transportation,  two  roads  are  seldom  built 
that  are  in  the  strict  sense  parallel.  The  only  hope  of  secur- 
ing a  successful  financial  outcome  for  a  new  railroad  project 
which  is  to  compete  with  an  established  railroad  system,  lies 
in  the  policy  of  tapping  separate  and  independent  local  reser- 
voirs of  traffic.  The  new  road  may  connect  the  important 
centers  served  by  the  old,  but  beyond  such  points  it  will  gen- 
erally diverge  and  serve  a  local  territory  of  its  own.  Even 
where  competition  is  most  active,  therefore,  there  will  be 
numerous  towns  and  villages  in  the  territory  affected  that  must 
be  dependent  for  railroad  service  upon  a  single  carrier.  Be- 
cause of  physical  and  financial  exigencies,  railroad  competi- 
tion is  necessarily  only  partial  in  its  scope ;  it  cannot  exercise 
the  wide  influence  which  is  possible  in  ^e  manufacturing  in- 
dustries and  in  commercial  enterprise. 

But  more  fundamental  than  these  qualities  of  railroad  com- 
petition is  the  fact  that  it  tends  to  be  self -destructive.  Even 
where  rivalry  between  parallel  or  competing  lines  does  exist, 
the  normal  outcome  of  the  struggle  for  traffic  is  some  form 
of  cooperative  arrangement — a.  more  or  less  complete  merger 
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of  the  competing  interests  involved.  As  a  result  there  is  a 
permanent  tendency,  in  the  field  of  railroad  transportation, 
toward  conditions  of  virtual  monopoly.  This  tendency  arises 
from  certain  underlying  economic  characteristics  of  the  rail- 
road industry. 

The  business  of  railroad  transportation  is  subject  to  the 
economic  principle  of  increasing  returns;  or  more  accurately 
stated,  the  railroad  service  is  subject  to  decreasing  costs. 
From  one-half  to  two-thirds  of  all  the  expenditures  incident 
to  the  provision  of  transportation  service  are,  in  the  long  run, 
constant.  Once  a  normal  traffic  is  established,  there  is  neither 
a  substantial  increase  in  these  expenditures  because  of  a 
growth  in  business  nor  a  measurable  reduction  in  them  be- 
cause of  a  decline  in  the  amount  of  service  rendered.  The 
return  upon  capital  investment  in  permanent  plant  consti- 
tutes a  fixed  charge  on  the  railroad  structure;  the  extent  of 
this  burden  is  increased  only  when  a  regular  and  dependable 
expansion  in  the  flow  of  traflic  necessitates  additions  and  bet- 
terments, extensions,  or  new  equipment,  and  its  amount  is 
generally  decreased  only  upon  reorganization  following  finan- 
cial embarrassment.  When  these  readjustments  are  made, 
the  return  on  investment  again  becomes  an  invariable  charge. 
At  any  given  time,  therefore,  the  capital  cost  of  the  transpor- 
tation service  is  relatively  constant,  regardless  of  the  amount 
or  kind  of  traffic  carried.  In  order  that  the  railroad  system 
may  function  at  all,  roadway  and  tracks  must  be  built,  termi- 
nals and  equipment  must  be  constructed ;  and  the  cost  of  pro- 
viding these  facilities  does  not  vary,  within  broad  limits,  with 
the  temporary  ebb  and  flow  of  the  traffic  burden.  In  like 
manner,  a  large  proportion  of  the  operating  expenses — re- 
liably estimated  to  exceed  fifty  per  cent. — ^are  also  constant.  In 
large  measure,  expenditures  for  maintenance  of  way  and  struc- 
tures, for  maintenance  of  equipment,  for  general  administra- 
tive purposes,  and  even  for  conducting  transportation  are  in- 
dependent of  the  volume  of  traffic.  The  normal  expansion  of 
railroad  tonnage  makes  possible  a  fuller  utilization  of  existing 
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plant  and  necessitates  additions  only  to  such  portion  of  the 
operating  expenses  as  are  variable.  It  follows,  therefore,  that 
the  extent  of  the  service  can  be  greatly  increased  without  a 
proportionate  increase  in  cost,  and  that  every  increase  in  traf- 
fic lead&  (under  normal  conditions)  to  more  than  a  propor- 
tionate increase  in  financial  return.  This  tendency  to  decreas- 
ing unit  costs  and  to  increasing  margins  of  profit  renders 
railroad  competition  abnormally  intense  and  transforms  it  into 
an  almost  unreasoning  struggle  for  traffic.  The  diversion  of 
tonnage  from  competing  lines  becomes  so  manifestly  advan- 
tageous that  resort  is  had  to  any  reduction  in  the  level  of 
rates,  short  of  the  actual  out-of-pocket  cost,  that  will  attract 
the  business.  Destructive  rate-wars  and  unjust  discriminatory 
practices  are  the  inevitable  tools  of  the  struggle,  and  the  foun- 
dations are  thereby  laid  for  the  complete  cessation  of  the 
competitive  process. 

The  fact  that  railroad  expenditures  are  so  largely  fixed  or 
constant  accounts  for  another  significant  characteristic  of  the 
railroad  industry.  The  transportation  services  of  the  railroad 
are  largely  rendered  at  joint  cost,  and  this  further  operates  to 
intensify  the  struggle  for  traffic.  Only  a  small  proportion  of 
the  operating  expenses,  and  e^en  a  smaller  part  of  the  capital 
costs,  can  be  allocated  to  specific  shipments  of  goods  or  even  to 
specific  classes  of  service.  The  constant  expenditures  are  in- 
curred in  support  of  the  transportation  structure  as  a  whole. 
Only  the  variable  expenses,  the  out-of-pocket  costs,  the  out- 
lays that  would  be  saved  but  for  the  performance  of  a  given 
transportation  task  (such  separable  expenditures  as  those  for 
loading  and  unloading),  can  be  definitely  attributed  to  par- 
ticular types  of  service  or  to  the  carriage  of  particular  units  of 
freight.  Interest  on  capital  invested  in  permanent  plant,  main- 
tenance charges  on  roadway  and  track  and  equipment,  upkeep 
costs  for  terminal  facilities,  and  expenses  of  general  admin- 
istration do  not  vary  proportionately  with  fluctuations  in  vol- 
ume and  character  of  traf&c,  and  although  they  constitute  an 
integral  part  of  the  total  cost  of  every  transportation  service 
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rendered,  they  cannot  be  apportioned,  without  frequent  reliance 
upon  arbitrary  -allocations,  among  the  innumerable  and  highly 
diversified  services  performed  by  the  transportation  system.  In 
spite  of  recent  advances  in  accounting  practice  and  the  de- 
velopment of  ingenious  devices  for  the  separation  of  expendi- 
tures, it  is  still  impossible  to  ascertain  the  specific  cost  of  a 
specific  service  in  the  railroad  field.  As  a  result,  the  lowest 
remunerative  rate  at  which  each  transportation  service  may 
be  rendered  is  practically  impossible  of  determination,  and  the 
profitable  limit  of  fate  reduction,  aside  from  the  influence  of 
actual  out-of-pocket  costs,  becomes  largely  a  matter  of  the 
interaction  of  intelligent  guesswork  and  external  pressure. 
Under  the  stress  of  these  conditions  ruinous  and  destructive 
rate-cutting  is  a  natural  consequence  of  active  competition. 

The  fact  of  increasing  returns  and  joint  costs,  then,  tends 
to  render  railroad  competition  self-destructive.  The  over- 
keen  rivalry  of  competing  lines,  induced  by  the  prospect  of 
profits  that  increase  more  rapidly  than  the  growth  of  traffic  and 
accentuated  by  the  lack  of  accurate  knowledge  as  to  real  costs, 
inevitably  leads  to  a  realization  that  survival  is  possible  only 
through  cooperative  effort.  The  normal  result  of  the  com- 
petitive struggle,  therefore,  is  an  understanding,  formal  or  in- 
formal, as  to  division  of  traffic  and  maintenance  of  rates;  a 
consolidation,  more  or  less  complete,  of  railroad  properties  or 
of  transportation  systems ;  the  establishment,  in  some  degree, 
of  identity  of  interest  and  unity  of  action.  There  is  a  perma- 
nent tendency,  in  the  free  functioning  of  the  railroad  industry, 
toward  the  dominance  of  monopoly  control. 

§^.    Pfwaie  Operation  and  the  Competitive  Principle 

Our  system  of  regulation  prior  to  the  Federal  Control  period 
failed  to  reflect  a  consistent  recognition  of  the  essentially 
monopolistic  character  of  railroad  transportation.  One  of  the 
fundamental  defects  of  that  system  was  its  insistence  on  the 
enforcement  of  the  competitive  principle.    This  defect,  unfor- 
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tunate  and  harmful  as  it  has  proved  to  be,  arose  quite  naturally 
in  the  development  of  public  control.  Railroad  regulation  was 
the  product  of  popular  animosity  against  the  exorbitant  charges 
and  unbridled  discriminations  of  private  management.  Ac- 
cordingly, when  the  states  undertook  to  establish  a  system  of 
control  that  would  curb  the  misused  powers  of  the  carriers, 
there  was  no  thought  that  regulation  might  be  desirable  as  an 
aid  toward  more  efficient  operation  or  as  a  protection  to  the 
roads  themselves  against  the  effects  of  destructive  competition. 
The  economic  characteristics  of  the  railroad  industry  were 
still  unrecognized,  and  the  time  was  not  yet  ripe  for  a  con- 
structive railroad  policy.  Since  competition  had  been  accepted 
as  the  chief  means  of  securing  fair  dealing  in  ordinary  indus- 
trial enterprise,  our  legislators  assumed  that  like  results  could 
be  obtained  in  the  railway  field  through  the  enforcement  of 
competition — ^ignoring  the  fact  that  many  of  the  most  striking 
evils  of  railroad  practice  were  largely  the  result  of  intense 
competition. 

The  chief  source  of  railroad  abuse  was  deemed  to  be  mo- 
nopoly. The  report  of  the  Windom  Committee  of  the  United 
States  Senate,  submitted  in  1874,  provides  an  interesting  illus- 
tration of  this  attitude.  This  Conmiittee,  authorized  to  investi- 
gate the  need  of  federal  regulation,  recommended  the  con- 
struction of  a  government  railroad  between  the  Mississippi 
River  and  the  Atlantic  seaboard,  and  the  improvement  of 
waterway  facilities.  It  was  believed  that  the  operation  of  a 
government  owned  railroad,  which  could  not  be  drawn  into 
any  monopolistic  arrangement  with  the  private  carriers,  cou- 
pled with  the  competition  of  the  new  waterways,  would  effec- 
tively check  the  evils  of  private  management,  render  federal 
regulation  unnecessary,  and  provide  an  adequate  solution  of 
the  railroad  problem.  While  this  conception,  in  its  initial  im- 
maturity, has  not  continued  to  the  present  day,  there  has  been 
little  abatement  of  the  deep-seated  distrust  of  monopoly  which 
gave  rise  to  this  early  attitude  toward  the  railroads.  The 
policy  of  enforced  competition  has  persisted,  in  spite  of  the 
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clearer  recognition  of  the  nature  of  the  railroad  industry  and 
the  adoption  of  stringent  measures  of  positive  control 

What  are  the  concrete  forms  in  which  this  policy  has  found 
expression?  First,  there  is  the  anti-pooling  clause  of  the 
original  Act  to  Regelate  Commerce.  Prior  to  1887  railroad 
managers  had  secured  some  relief  from  the  pressure  of  com- 
petitive practice  through  the  device  of  pooling  traffic,  or  rev- 
enue, or  both.  The  purpose  and  effect  of  these  pooling  ar- 
rangements were  to  eliminate  the  motive  for  rate-cutting,  to 
stabilize  railroad  charges,  and  to  prevent  the  members  of  the 
pool  from  pushing  competition  to  financial  destruction.  Wide- 
spread and  frequent  resort  to  this  method  of  cooperation  was  a 
natural  outcome  of  the  character  of  railroad  competition.  But 
pooling  was  viewed  with  distrust  because  of  the  taint  of  mo- 
nopoly— the  fact  that  railway  service,  for  the  most  part, 
remained  on  a  competitive  basis,  was  not  regarded  as  a  suffi- 
cient safeguard — and  the  prohibition  of  pooling  was  incor- 
porated into  the  Act  of  1887.  And  in  1897,  a  decade  later, 
the  policy  of  enforced  competition  was  further  extended 
through  the  decision  of  the  United  States  Supreme  Court  in 
the  Trans-Missouri  Freight  Association  case  whereby  the 
Sherman  Anti-Trust  Act  was  declared  to  be  applicable  to  the 
railroads.  There  was  a  clear  failure,  once  more,  to  distinguish 
between  the  naturally  monopolistic  character  of  the  railroad 
industry  and  the  artificial  attempts  to  eliminate  competition 
through  contracts  and  combinations  in  restraint  of  trade  in  the 
industrial  field.  In  this  manner  railway  rate  agreements,  short 
of  pooling,  were  likewise  invalidated,  and  the  initial  step  was 
definitely  taken  toward  the  prevention  of  actual  merger  and 
consolidation  between  competing  carriers.  As  a  result  of  the 
Northern  Securities  decision  of  1904  and  of  subsequent  de- 
terminations, the  Supreme  Court,  in  interpreting  and  appl)ring 
the  anti-trust  act,  has  rendered  illegal  one  form  of  railroad 
cooperation  after  another,  as  the  carriers  have  attempted, 
through  holding  companies,  mergers,  and  leases,  to  circumvent 
the  prohibitions  of  the  law.    Finally,  the  railroad  provisions 
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of  the  Clayton  Act  of  1914  gave  concrete  legislative  sanction 
to  the  results  of  judicial  interpretation.  Railroads  were  pro- 
hibited from  purchasing,  except  for  investment,  the  whole  or 
any  part  of  the  stock  of  competing  carriers  "where  the  eifect 
of  such  acquisition  may  be  to  substantially  lessen  competition 
between  the  corporation  whose  stock  is  so  acquired  and  the 
corporation  making  the  acquisition,  or  to  restrain  such  com- 
merce in  any  section  or  community,  or  tend  to  create  a  mo- 
nopoly of  any  line  of  commerce."  The  aggregate  effect  of  the 
policy  of  enforced  competition  thus  briefly  outlined  was  to 
obstruct  the  natural  development  of  the  railroad  industry. 
Cooperation  between  competing  lines  constitutes  a  dominant 
tendency  in  the  normal  functioning  of  transportation  enter- 
prise. Pooling  arrangements,  rate  agreements,  consolidations 
and  mergers  are  but  forms  of  railroad  cooperation.  They  serve 
to  free  both  the  public  and  the  carriers  from  the  evils  of  un- 
restrained competition,  and  they  provide  the  necessary  basis, 
when  subject  to  the  supervision  of  public  authority,  for  the 
development  of  an  adequate  transportation  service. 

But  this  policy  of  legally  enforced  competition  was  not  the 
only  factor  that  caused  the  competitive  principle  to  dominate 
the  activities  of  the  railroads.  The  system  of  private  multiple 
ownership  of  the- railroad  properties  placed  further  obstacles 
in  the  way  of  helpful  cooperation :  it  prevented  such  common 
utilization  of  plant  and  such  unification  of  facilities  as  might 
be  essential  for  the  promotion  of  the  general  transportation 
service.  There  are  in  the  United  States  hundreds  of  inde- 
pendent railroad  corporations  operating  systems  of  the  first 
rank  or  less  important  "short  line"  roads.  In  so  far  as  these 
carriers  operate  competing  lines,  legal  restrictions  serve  to 
confine  the  scope  of  their  cooperative  relationships  within  very 
narrow  limits.  But  even  within  the  scope  of  legal  action — in 
the  case  of  non-competing  railroads  and  as  regards  those  forms 
of  cooperation,  such  as  the  joint  use  of  terminals,  not  pro- 
hibited by  law — the  powerful  motive  of  private  profit  has 
largely  inhibited  the  development  of  cooperative  effort.    Every 
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railroad  corporation  is  impelled  by  its  own  financial  welfare  to 
exploit  for  its  exclusive  benefit  any  special  economic  superior- 
ity it  may  possess.  If  a  given  company  owns  or  controk  a 
short  and  cheap  route  between  important  centers,  or  a  large 
and  strategic  terminal,  or  valuable  wharfage  facilities — differ- 
ential advantages  without  the  legal  reach  of  other  lines — ^it  will 
seek,  in  the  very  nature  of  the  case,  to  secure  to  itself  alone  the 
financial  fruits  of  these  advantages.  The  convenience  of  com- 
peting lines  and  the  needs  of  public  interest  will  be  regarded 
as  secondary  considerations.  Each  road  seeks  to  obtain  all 
the  trafiic  it  can  handle  profitably,  r^ardless,  equally,  of 
whether  other  carriers  might  transport  it  more  cheaply  and 
expeditiously,  or  whether  its  acceptance  will  cause  congestion 
on  connecting  lines.  Its  own  equipment  and  facilities  are  re- 
served primarily  for  its  own  business;  private  profit  rather 
than  public  advantage  is  the  determining  factor  in  their  dis- 
position and  use. 

The  fundamental  fault  of  our  system  of  railroad  regulation 
in  this  matter  is  not  that  it  has  put  actual  obstacles  in  the  way 
of  these  necessary  cooperative  relationships.  The  defect  is 
negative  rather  than  positive.  The  provision  of  adequate 
facilities,  the  unification  of  terminals,  the  joint  use  of  equip- 
ment, the  disposition  of  strategic  water-front  locations,  the 
routing  and  control  of  trafiic — ^all  these  and  many  other  adjust- 
ments aflFecting  the  adequacy  of  the  transportation  service, 
present  problems  of  urgent  public  concern  which  have  failed 
to  evoke  government  action.  They  have  been  largely  neglected 
by  both  state  and  federal  authorities  because  railroad  regula- 
tion, as  it  has  developed  in  the  past,  has  been  essentially 
restrictive  and  not  constructive;  it  has  aimed  to  protect  the 
public  against  positive  abuses,  not  to  provide  the  community 
with  an  efficient  system  of  railroad  transportation.  The  evil 
effects  of  this  neglect  are  coming  to  be  felt  with  constantly 
increasing  pressure.  These  chaotic  competitive  conditions  ren- 
dered the  war  task  of  the  railroads  impossible  of  satisfactory 
accomplishment  under  private  management,  and  the  normal 
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growth  of  fhe  traffic  burden  is  exceeding  the  transportation 
capacity  of  our  uncoordinated  railroad  structure.  Just  as  loi^ 
as  the  transportation  service  is  provided  by  a  large  number  of 
separate  and  distinct  operating  companies,  the  profit  motive 
will  constitute  an  ever-present  obstacle  to  railroad  cooperation 
for  purposes  of  efficiency ;  and  just  as  long  as  our  system  of 
public  regulation  ignores  the  necessity  of  evolving  and  enforc- 
ing suitable  cooperative  arrangements,  this  obstacle  will  remain 
insurmountable  and  the  railroads  will  continue  to  function  on  a 
purely  individual  and  competitive  basis. 

%S-    The  Need  of  Unification 

We  have  assumed,  at  least  by  implication,  that  the  public 
welfare  demands  a  more  complete  unification  of  all  transporta* 
tion  facilities  than  was  possible  under  the  traditional  S3rstem 
of  public  regulation.  Our  present  task  is  to  examine  more 
concretely  the  extent  and  character  of  this  need,  and  the  chief 
advantages  likely  to  flow  from  its  fulfilment. 

We  have  already  noted  that  the  transportation  service  has 
failed,  in  recent  years,  to  keep  pace  with  the  growth  of  indus- 
trial activity  and  the  expansion  of  traffic  demands.  Both  the 
extensive  and  the  intensive  development  of  railroad  plant  and 
equipment  have  proved  inadequate  to  meet  the  constantly  in- 
creasing burden  of  transportation  needs.  The  frequent  recur- 
rence of  car  shortages,  freight  tie-ups  and  congestion,  delays 
in  traffic  movement  and  embargoes,  and  the  threatened  collapse 
of  the  entire  railroad  structure  which  led  to  the  assumption  of 
Federal  Control,  are  but  tangible  evidences  of  this  inadequacy. 
Under  these  circumstances,  it  is  obviously  imperative  that  the 
best  and  most  efficient  use  possible  be  made  of  the  existing 
plant.  This  can  be  accomplished  only  through  far-reaching 
cooperative  arrangements.  The  term  ''pooling/'  better  than 
any  other  perhaps,  suggests  the  character  of  the  need — ^"pool- 
ing" as  applied  to  the  entire  complex  of  facilities,  organization, 
and  resources  that  constitute  the  transportation  system.    By 
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this  means  alone  can  the  railroad  plant  as  a  whole  be  fully 
utilized.  If  one  carrier  or  one  section  of  the  country  possesses 
a  surplus  of  tractive  power  or  rolling  stock,  while  shortage 
exists  elsewhere,  the  public  interest  can  best  be  served  by  plac- 
ing the  surplus  power  or  equipment  at  the  disposal  of  the 
general  transportation  service.  In  like  manner,  if  the  carriage 
of  necessary  tonnage  is  to  be  facilitated,  temlinals,  shops,  and 
wharves  must  be  open  to  all  roads  on  equal  terms.  Freight 
must  be  routed  over  the  lines  best  able  to  move  it  to  its  destina- 
tion. The  flow  of  traffic  must  be  controlled,  if  necessary,  by 
general  embargoes  established  in  response  to  public  need,  and 
not  by  special  embargoes  issued  by  individual  roads  to  meet  the 
exigencies  of  local  congestion  or  corporate  advantage.  In  a 
word,  the  possibility  of  pooling  all  available  railroad  resources, 
under  public  direction  and  with  due  provision  for  adequate 
compensation,  constitutes  the  most  fundamental  requisite  for 
the  improvement  of  the  transportation  service.  This  fact  was 
recognized  during  the  war  period.  The  need  of  unity  of 
operation  was  one  of  the  effective  causes  of  Federal  Con- 
trol, and  the  marked  success  with  which  the  Railroad  Ad- 
ministration's program  of  unification  was  executed  provides 
the  most  significant  contribution  of  the  government  effort  to 
permanent  reconstructive  policy.  The  twenty-six  months  of 
unified  operation  have  led  to  a  general  realization  of  the  sub- 
stantial advantages  by  way  of  improved  and  increased  service 
that  can  be  derived  from  railroad  co5peration.  This  realization 
has  paved  the  way  for  a  reversal,  eventually,  of  our  historic 
policy  of  enforced  competition,  and  for  the  provision  of  or- 
derly methods  of  unification. 

But  aside  from  the  acknowledged  necessity  of  a  greater  de- 
gree of  operating  unity  as  a  means  of  securing  fuller  utilization 
of  railway  plant,  unification  promises  to  eliminate  or  to  mini- 
mize many  of  the  other  difficulties  inherent  in  a  transportation 
system  which  consists  of  a  lai^e  number  of  independent  and 
competing  railroads.  One  of  the  most  important  of  these 
difficulties  arises  from  the  unequal  financial  effect  of  any  given 
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level  of  rates  upon  the  various  roads  to  which  it  applies.  Un- 
der prevailing  conditions  some  carriers  are  bound  to  possess 
marked  advantages  over  others — in  physical  structure,  in  finan- 
cial organization,  in  operating  efficiency,  in  density  of  traffic, 
in  progressiveness  of  management.  In  so  far  as  these  advan-' 
tages  are  the  result  of  superior  skill  and  initiative  they  con-' 
stitute  a  proper  basis  for  differential  returns.  But  in  so  far  as 
the  emergence  of  excess  profits  is  the  result  of  accidental 
factors  or  of  the  general  development  of  the  community,  it  is 
inconsistent  with  the  adequate  protection  of  the  public  interest, 
in  view  of  the  character  of  the  transportation  function,  to 
recognize  the  particular  carriers  involved  as  the  sole  bene- 
ficiaries of  these  returns.  Shorter  routes,  better  grades,  more 
favorably  situated  terminals,  and^  more  thickly  populated  terri- 
tory are  among  the  factors  which  tend  to  differentiate  strong 
from  weak  roads,  but  they  do  not  justify  exclusive  private' 
appropriation  of  the  savings  that  result  from  these  advan- 
tages. Railroad  rates,  however,  must  be  so  adjusted  as  to  cover 
operating  expenses  and  provide  a  fair  return  for  all  the  roads, 
if  the  public  is  not  to  be  deprived  of  essential  transportation 
service.  The  stronger  roads  often  prosper  under  a  schedule 
of  charges  that  drive  the  weaker  roads  to  ruin;  and  the  pro- 
vision of  adequate  revenue  for  the  weaker  roads  frequently 
leads  to  excessive  returns  for  the  stronger.  What  are  the  de- 
mands of  public  policy  in  the  circumstances?  The  nature  of 
the  difficulty  and  the  character  of  its  solution  will  receive 
further  consideration  in  the  next  chapter,  in  connection  with 
our  discussion  of  rates  and  financial  return.  It  is  obvious, 
however,  that  a  far-reaching  policy  of  unification  would  help 
dispose  of  this  so-called  strong  and  weak  road  problem.  Any 
policy  which  proposes  the  orderly  development  of  railroad  con- 
solidations, as  an  adequate  policy  must,  and  does  not  limit  itself 
to  the  mere  enforcement  of  joint  use  of  facilities,  is  bound, 
through  the  consequent  merging  of  the  weaker  companies  with 
their  stronger  competitors,  to  facilitate  the  task  of  rate  regula- 
tion.   Rate  schedules  could  then  be  uniformly  applied  to  all  the 
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roads  in  a  given  region,  without  starving  some  and  allowit^ 
unreasonable  profits  to  others. 

The  marked  decline  in  railroad  credit  during  recent  years 
has  likewise  proved  a  source  of  embarrassment,  and  the  need 
of  strengthening  and  coordinating  the  financial  operations  of 
the  railroads  was  another  effective  cause  of  Federal  Control. 
Lack  of  credit  has  obstructed  the  necessary  flow  of  capital 
into  railroad  enterprise:  it  has  prevented  the  satisfactory  de- 
velopment of  new  construction,  has  reduced  improvements  in 
equipment  and  facilities,  has  resulted  in  deferred  maintenance 
of  existing  plant.  Impairment  of  the  transportation  service 
was  the  inevitable  effect.  While  absence  of  unification  has 
not  been  the  most  fundamental  obstacle  to  attracting  capital  to 
the  railroad  field,  the  legalization  and  encouragement  of  rail- 
road consolidations  may  reasonably  be  expected  to  improve 
the  condition  of  the  roads  in  this  respect.  Credit  may  be  pooled 
as  well  as  facilities.  The  advantages  which  accrued  during 
the  war  emergency  through  placing  the  credit  of  the  Govern- 
ment back  of  the  railroads,  in  order  that  needed  extensions 
might  be  made,  may  be  permanently  secured,  in  large  measure, 
through  supporting  the  smaller  roads  by  the  combined  credit 
of  the  great  railroad  systems.  The  substitution  of  a  relatively 
small  number  of  great  transportation  systems,  for  the  numer- 
ous independent  and  competitive  railroad  corporations  of  the 
present  day,  would  render  less  difficult  the  adequate  support  of 
railroad  credit,  just  as  it  would  increase  the  extent  of  trans- 
portation service  and  facilitate  the  task  of  rate  regulation. 

Not  only  would  service,  rates,  and  credit  be  radically  and 
favorably  affected  by  a  change  of  policy  in  the  direction  of 
greater  unification,  but  many  of  the  remaining  problems  of 
regulation  would  be  materially  simplified.  The  evils  of  over- 
capitalization and  financial  manipulation  from  which  both  the 
public  and  the  railroads  have  suffered  incalculable  harm  in  the 
past  could  be  the  more  easily  combated  with  substantial  reduc- 
tion of  the  number  of  independent  carriers  through  the  process 
of  consolidation.    The  function  of  regulating  railroad  capi- 
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talization  would  be  naturally  centered  in  the  Federal  Govern- 
ment, and  the  satisfactory  performance  of  the  task  would  be 
more  easily  effected.  There  would  be  a  tendency  to  reduce  the 
complexity  of  security  issues  and  to  eliminate  worthless  paper 
— ^to  the  investor's  enlightenment  and  protection — and  to  im- 
prove the  credit  position  of  the  railroad  corporations — to  the 
advantage  of  the  public.  Relief  from  the  stress  of  competitive 
pressure  would  also  remove  the  primary  motive  to  discrimina- 
tory practices,  in  service  as  well  as  in  chat^^s,  and  the  task  of 
the  Interstate  Commerce  Commission  in  enforcing  equality  of 
treatment  as  between  different  shippers,  industries,  and  com- 
munities would  be  correspondingly  lightened.  Labor  relation- 
ships would  be  more  satisfactorily  adjusted  because  of  the 
greater  ease  with  which  employment  could  be  classified  and 
wages  and  working  conditions  standardized.  And,  as  the 
economies  of  operation  that  can  reasonably  be  obtained  through 
unified  practice  come  to  be  realized,  reductions  in  the  rate  level 
might  become  possible  without  involving  discouragement  to 
capital  investment. 

A  policy  of  unification  seems  imperative,  therefore,  if  the 
best  interests  of  the  public  are  to  be  served.  Fuller  utilization 
of  plant  and  facilities,  greater  uniformity  in  financial  returns, 
better  credit,  more  stable  securities,  less  likelihood  of  resort 
to  discrimination,  improved  labor  conditions,  and  lower  rates — 
in  short,  a  more  adequate  transportation  service — ^may  well  be 
expected  to  result  from  the  relinquishment  of  our  historic 
reliance  upon  competitive  operation  in  favor  of  a  policy  of 
unification.  What,  now,  are  the  concrete  forms  and  specific 
principles  best  suited  to  secure  the  advantages  of  such  a  policy  ? 

§^.    The  Forms  of  Unification 

The  problem  of  unification  on  the  practical  side  is  largely 
a  question  of  the  degree  to  which  the  process  ought  to  be  car- 
ried. There  is  need  of  the  maximum  of  unification  conducive 
to  the  maintenance  and  development  of  high  standards  of 
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transportation  efficiency,  short  of  the  creation  of  such  great 
private  monopolies  as  may  grow  too  powerful  for  public  safety 
or  too  unwieldy  for  advantageous  operation.  The  available 
expedients  vary  from  the  simple  device  of  repealing  repressive 
anti-monopoly  legislation,  to  the  establishment  of  a  single 
private  company  by  which  the  entire  railroad  industry  might 
be  operated. 

We  have  noted  that  our  past  legislative  policy  has  arrested 
the  natural  trend  toward  railroad  cooperation  and  consolida- 
tion. The  repeal  of  the  anti-pooling  clause  of  the  Act  to 
Regulate  Commerce,  and  the  removal  of  the  railroads  from  the 
scope  of  the  anti-trust  statutes — the  reversal,  in  other  words, 
of  our  traditional  anti-monopoly  attitude  toward  the  railroads 
— would  doubtless  encourage  a  resumption  of  this  broken  de- 
velopment. The  repeal  and  modification  of  these  laws  consti- 
tute a  first  essential  to  any  effective  change  in  regulative  policy. 
Taken  by  itself,  however,  such  a  program  would  certainly  be 
inadequate  and  would  probably  prove  dangerous.  While  pro- 
gressive consolidation  into  a  much  smaller  number  of  great 
transportation  systems  would  doubtless  result,  the  primary 
motives  underlying  this  process  would  be  those  of  private  profit 
rather  than  of  public  advantage.  The  plans  of  consolidation, 
if  formulated  freely  and  without  public  supervision,  would  be 
directed  to  the  attainment  of  corporate  ends,  and  would  prob- 
ably involve  the  financial  destruction  of  the  weaker  roads  by 
the  stronger.  The  public  might  thereby  be  deprived  of  the 
necessary  and  important  service  of  short  connecting  lines,  and 
the  position  of  the  smaller  carriers,  and  of  their  security  hold- 
ers, might  be  needlessly  jeopardized.  Merger  per  se  is  not 
necessarily  desirable.  If  its  dominant  purpose  is  not  to  secure 
greater  operating  efficiency  or  increased  financial  economy  or  a 
more  equitable  adjustment  between  private  rights  and  public 
interest,  but  the  mere  formation  of  irresistible  competing  units, 
capable  of  destroying  such  carriers  as  remain  outside  the  con- 
trolling systems,  the  tendency  to  consolidation  may  well  be 
regarded  as  fraught  with  dangerous  possibilities. 
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The  next  available  course,  then,  is  to  permit  consolidations 
''in  the  public  interest''  This  policy  of  permissive,  rather  than 
free,  unification  would  involve,  as  before,  the  repeal  and  modi- 
fication of  the  old  laws,  an(f  would  necessitate  the  enactment  of 
new  legislation  authorizing  the  regulatory  body  to  investigate 
and  pass  upon  such  projects  of  consolidation  as  might  be  sub- 
mitted by  the  carriers.  Approval  would  be  granted,  presuma- 
bly, only  in  those  cases  where  the  proposed  program  of  con- 
solidation is  in  harmony  with  public  transportation  needs,  and 
does  not  affect  adversely  the  best  interests  of  all  the  carriers 
involved.  The  Interstate  Commerce  Commission,  in  its  memo- 
randum to  the  Senate  Committee  on  Interstate  Commerce, 
sanctioned  this  policy  of  permissive  consolidation.  It  was  felt 
to  be  necessary  in  order  to  harmonize  the  system  of  regulation 
with  the  nature  of  the  railroad  industry,  and  it  was  believed 
that  the  public  interest  would  be  adequately  safeguarded 
through  the  control  of  the  regulatory  body.  This  solution  is 
safe ;  it  is  negatively  correct.  But  it  cannot  be  reasonably  ex- 
pected to  eliminate  the  strong  and  weak  road  problem,  and  it 
is  not  likely  to  result  in  such  a  degree  of  unification  as  would 
secure  the  full  utilization  of  railroad  plant  and  equipment. 
Consolidation  would  still  remain  voluntary.  The  extent  to 
which  unity  of  operation  is  secured  would  be  dependent  upon 
the  initiative  of  the  carriers.  Too  much  would  still  rest,  there- 
fore, on  the  motive  of  corporate  advantage  in  the  arrangement 
of  the  new  systems.  In  some  degree,  without  doubt,  the 
stronger  roads  would  voluntarily  absorb  the  weaker  lines ;  for 
a  line  that  is  weak  when  standing  alone  may  prove  to  be  a  valu- 
able connection  or  feeder  for  a  larger  system.  But  in  most 
instances  powerful  companies  would  naturally  refuse  to  include 
in  their  mergers,  lines  whose  routes  are  circuitous,  whose 
physical  condition  is  poor,  whose  credit  is  weak,  and  whose 
contribution  to  the  contemplated  system  is  of  no  strategic 
value.  These  voluntary  consolidations  would  be  directed  pri- 
marily to  the  creation  of  more  profitable  operating  arrange- 
ments ;  the  process  of  unification  would  be  neither  sufficiently 
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complete  nor  sufficiently  sjrstematic  to  assure  the  desirable 
improvement  in  the  transportation  service.  This  policy  of 
permissive  unification  is  essentially  the  alternative  that  pre- 
sented itself  prior  to  the  assumption  of  Federal  Control  at  the 
end  of  1917.  The  decision  of  the  President  to  resort  to  public 
operation  was  determined,  from  the  standpoint  of  operating 
requirements,  by  the  belief  that  effective  unity  of  effort  could 
not  be  secured  through  voluntary  cooperation;  and  it  is  the 
consensus  of  competent  opinion  that  the  policy  of  the  Govern- 
ment was  both  wise  and  necessary. 

We  are  forced  to  the  conclusion,  therefore,  that  compulsory 
consolidation  is  essential  to  the  orderly  achievement  of  operat- 
ing unity.  The  l^islative  program  for  compulsory  railroad 
consolidation  includes  the  repeal  of  the  old  restrictive  laws — 
as  in  the  policy  of  free  unification ;  the  enactment  of  legislation 
permitting  mergers  and  other  cooperative  measures  determined 
to  be  in  the  public  interest — ^as  in  the  policy  of  permissive  uni- 
fication ;  and  the  provision — distinctive  of  this  policy — ^that  if 
any  particular  consolidation  or  merger  not  voluntarily  entered 
into  by  the  carriers  appears  necessary  or  desirable  to  the  regu- 
latory body,  it  shall  have  power  to  order  the  adoption  of  the 
needed  measures  of  unification.  This  power  would  flow  from 
the  duty  of  the  state  to  provide  adequate  transportation  service, 
and  its  exercise  would  involve  thoroughgoing  control  over 
rates  and  financial  return,  in  order  that  the  powerful  monopo- 
lies thus  created  might  not  function  in  contravention  of  the 
public  interest  The  presumptive  outcome  of  such  measures 
would  be  a  transportation  system  comprising  a  relatively  small 
number  of  highly  monopolistic  railroad  companies,  each  con- 
trolling the  traffic  in  its  own  field  and  maintaining  a  large  meas- 
ure of  cooperation  with  the  rest  of  the  system.  In  the  course 
of  time,  if  the  program  is  carefully  supervised  by  the  r^fu- 
latory  body,  a  system  of  regional  railroad  companies  would 
probably  be  developed,  and  the  unification  essential  to  operat- 
ing efficiency  thereby  achieved.  Such  a  process  of  consolida- 
tion, though  compulsory,  would  be  gradual  and  natural;  the 
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dai^^er  of  creating  unwieldy  and  unmanageable  organizations 
would  largely  be  obviated;  the  spirit  of  competiti<Hi,  as  far  as 
service  is  concerned,  would  continue  to  persist  between  the 
develofMng  systems;  and  the  advantages  of  local  contact  and 
direct  relationship  between  the  management  and  the  public 
would  not  be  entirely  sacrificed  because  of  the  growing  con- 
centration of  railroad  ownership  and  control. 

This  policy  of  compulsory  consolidation  must  be  distin- 
guished from  the  regional  railroad  plan  as  commonly  advo- 
cated. The  usual  proposal  for  the  establishment  of  regional 
railroad  systems  is  but  one  form  of  the  policy  of  compulsory 
consolidation.  It  contemplates  a  procedure  somewhat  as  fol- 
lows. A  tribunal  would  be  appointed  to  divide  the  country 
into  a  number  of  transportation  regions,  or  to  formulate  a 
number  of  groups  of  roads  to  be  combined  into  r^onal  sys- 
tems; it  would  establish  the  fair  value  of  the  properties  in 
each  of  the  several  regions  and  prescribe  the  amount  of  capital 
to  be  issued  by  the  new  companies;  it  would  supervise  the 
capitalization  and  organization  of  these  regional  companies 
and  the  issuance  of  their  securities  in  exchange  for  those  of 
the  old  roads,  and  would  finally  install  them  as  new  corporate 
managements.  Aside  from  the  magnitude  of  the  tasks  and  the 
far-reaching  character  of  the  responsibilities  to  be  placed  in 
the  hands  of  the  tribunal,  the  mechanical  nature  of  the  methods 
involved  in  this  program  must  militate  against  its  ready  ac- 
ceptance. Compulsory  consolidation  is  desirable;  but  if  the 
outcome  is  to  be  stable  and  yet  flexible,  and  its  initiation  not 
entirely  from  without,  the  process  must  be  gradual.  The  scope 
and  character  of  our  future  regional  systems  should  be  devel- 
oped with  some  degree  of  spontaneity.  If  the  Interstate  Com- 
merce  Commission,  in  pursuance  of  a  definite  policy  of  unifica- 
tion, were  authorized  to  order  from  time  to  time  railroad 
mergers  deemed  desirable  in  the  public  interest,  the  same  ends 
would  ultimately  be  attained  as  through  the  regional  railroad 
plan,  with  the  added  advantages  of  a  more  natural  grouping 
of  the  roads  and  the  retention  of  some  of  the  desirable  features 
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of  the  inter-system  competition  of  the  present  day.  Obstruc- 
tion on  the  part  of  the  carriers  would  be  minimized,  and  the 
systems  would  develop  in  some  conformity  to  changing  condi- 
tions. And  there  is  reason  to  believe  that  such  a  program  of 
compulsory  consolidation  would  result,  in  the  end,  in  as  greatly 
unified  a  system  of  cooperation  as  the  traffic  needs  of  the  coun- 
try require. 

Chiefly  for  the  sake  of  logical  completeness,  one  further  pos- 
sibility may  be  mentioned.  We  could  adopt  outright,  or,  under 
the  regional  plan,  gradually  develop,  a  system  of  railroad 
transportation  under  the  control  of  a  single  private  operating 
company.  By  this  means  the  principle  of  unification  would 
be  extended  to  its  furthest  limits.  This  suggestion  can  be 
disposed  of  withoyt  detailed  consideration,  because  it  is  the 
height  of  improbability  that  such  a  plan  would  ever  approve 
itself  to  the  American  mind.  Public  distrust  of  private  mo- 
nopoly is  too  deep-rooted  to  tolerate  such  an  all-embracing 
control  of  a  fundamental  industry.  The  existence  of  a  private 
corporation  in  which  is  centered  the  ownership  and  control  of 
all  our  railroads  would  justly  be  regarded  as  an  imperium  in 
imperio  constituting  an  ever-present  threat  against  the  free 
development  of  our  democratic  institutions.  Only  in  time  of 
emergency,  to  meet  the  demands  of  national  necessity,  does  a 
need  for  such  complete  unification  arise.  It  might  be  desirable, 
by  way  of  preparedness,  to  enact  legislation  permitting  the 
easy  and  rapid  concentration,  in  a  manner  previously  formu- 
lated, of  all  the  railroad  systems  that  may  exist  at  any  given 
time  into  a  single  operating  unit.  But  in  time  of  great  public 
stress  there  is  need  not  only  for  complete  unification  of  rail- 
way effort,  but  also  for  complete  coordination  of  the  efforts  of 
the  roads  with  the  activities  of  the  Government.  It  is  probable, 
therefore,  that  even  on  those  extraordinary  occasions  when  the 
process  of  unification  must  be  pushed  to  the  utmost  in  the  pub- 
lic interest,  some  form  of  government  operation  analogous  to 
that  of  Federal  Control  would  prove  to  be  desirable. 

The  emphasis  of  the  preceding  discussion  has  been  placed 
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upon  railroad  consolidation,  the  actual  merger  of  corporate 
entities,  as  the  primary  means  of  attaining  operating  unity. 
We  must  recognize,  however,  that  important  steps  toward  uni* 
fication  may  be  taken  short  of  actual  consolidation,  and  that 
even  the  adoption  of  a  far-reaching  program  of  compulsory 
unification  would  not  dispense  altogether  with  the  necessity  of 
such  measures.  The  merger  of  competing  or  connecting  lines 
provides  the  most  certain  assurance  of  their  future  harmony  of 
action.  But  it  is  impossible,  even  if  it  were  desirable,  that  all 
necessary  and  feasible  metiers  should  be  accomplished  in- 
stantly. The  policy  of  piece-meal  consolidation,  whether  vol- 
untary or  compulsory,  necessarily  contemplates  the  existence 
for  a  relatively  long  period  of  time  of  a  large  number  of  inde- 
pendent carriers ;  and  even  the  regional  railroad  plan  proposes 
the  establishment  of  a  number  of  distinct  transportation  sys- 
tems. In  the  absence  of  complete  consolidation,  therefore,  it  is 
necessary  to  provide  for  a  reasonable  measure  of  cooperation 
between  the  remaining  individual  companies  and  between  the 
newly  created  separate  systems.  This  cooperation  can  be 
secured  only  if  the  regulatory  body  is  vested  with  power  to 
order  such  joint  or  common  use  of  facilities  as  may  be  deemed 
desirable  in  the  interest  of  the  general  transportation  service. 
It  is  an  integral  part  of  the  regulative  function  to  promote  the 
development  of  equal,  safe,  and  adequate  railroad  service,  and 
authority  to  compel  the  rendering  of  such  service  should  reside 
in  the  governmental  agency  charged  with  the  protection  of  the 
public  welfare  in  the  field  of  transportation.  If  the  Interstate 
Commerce  Commission  were  vested  with  authority  to  compel 
the  railroads  to  consolidate  and  to  share  their  terminal  facili- 
ties, wherever  desirable,  due  provision  being  made  for  proper 
compensation  in  each  case,  one  of  the  most  striking  sources  of 
waste  and  inefficiency  would  be  eliminated.  The  amelioration 
of  terminal  difficulties  alone  would  offset  in  large  measure  the 
existing  shortage  of  railroad  plant.  But  the  program  need  not 
stop  there.  Compulsory  pooling  of  rolling-stock  and  equip- 
ment, unified  control  of  embargoes,  and  government  regulation 
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of  priority  of  shipment  and  routing  of  freight,  in  periods  of 
traffic  congestion,  would  lead  to  substantial  improvement  in  the 
transportation  service.  In  the  course  of  time  the  growth  of 
railroad  consolidation  would  render  these  steps  less  important. 
But  in  the  beginning,  the  enforcement  of  such  cooperative 
relationships  would  constitute  a  necessary  complement  to  the 
more  formal  policy  of  unification  previously  outlined. 

§5*    The  Regulation  of  RaUroad  Service 

While  the  effects  of  unification  would  tend  to  pervade  all 
aspects  of  railroad  management  and  regulation,  we  have  seen 
that  the  primary  advantages  of  this  policy  would  manifest 
themselves  in  th^  field  of  service.  The  establishment  of  great 
transportation  systems,  the  joint  and  common  use  of  railroad 
facilities,  and  the  unhampered  development  of  cooperative 
measures  would  render  possible  the  full  utilization  of  carrying 
capacity,  and  would  subject  the  aggregate  of  railroad  plant  and 
equipment,  irrespective  of  ownership  or  control,  to  the  needs 
of  the  general  transportation  service.  Even  under  a  regime  of 
extensive  unity  of  operation,  however,  direct  public  regulation 
of  railroad  service  would  still  be  necessary.  Adequate  facilities 
must  be  provided  (in  addition  to  the  fuller  utilization  of  exist- 
ing plant  and  equipment),  and  service  standards  must  be  estab- 
lished calculated  to  remove  discriminatory,  unsafe,  and  ineffi- 
cient service  practices. 

The  character  of  railroad  regulation  has  been  molded  very 
largely  by  changing  public  conceptions  of  the  dominant  defects 
of  private  management.  In  the  beginning,  exorbitant  rates 
constituted  the  outstanding  evil  chargeable  to  the  railroads; 
and  it  is  from  this  fact  that  regulative  policy  took  its  point  of 
departure.  Accordingly,  the  early  eflForts  of  the  states  were 
directed  to  the  reduction  of  railway  charges.  By  1887,  when 
the  Act  to  Regulate  Commerce  was  passed,  the  public  view- 
point had  changed.  The  general  level  of  railroad  rates,  as  a 
result  of  the  combined  influence  of  business  prosperity,  techni- 
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cal  improvements  in  operation,  destructive  competition,  and 
restrictive  regulation,  had  entered  upon  a  noticeable  decline. 
But  the  question  of  the  relativity  of  rates — ^the  problem  of  dis- 
crimination— ^had  arrested  public  attention;  and  the  primary 
purpose  which  actuated  the  beginnings  of  federal  regulation 
was  to  curb  the  abuses  of  discriminatory  practice.  The  efforts 
of  the  Interstate  Commerce  Commission  for  the  past  three 
decades  have  been  largely  directed  toward  the  elimination  of 
these  maladjustments.  To  a  very  measurable  degree  these  ef- 
forts have  met  with  success. 

In  recent  years,  however,  with  the  growth  and  diversification 
of  the  transportation  burden  of  the  carriers,  the  public  wel- 
fare has  suffered  most  strikingly  because  of  the  inadequacy 
of  the  railroad  service.  The  emergence  of  service  difficulties 
cannot  be  attributed  to  any  single  factor.  The  punitive  meas- 
ures of  the  earlier  regulation,  and  the  restrictive  rate  policy 
which,  for  good  reason  or  bad,  accompanied  the  development 
of  the  powers  of  the  Interstate  Commerce  Commission,  re- 
duced the  flow  of  transportation  revenue  to  a  point  incapable 
of  maintaining  railroad  credit  in  competition  with  the  capital 
demands  of  industrial  enterprise,  and  of  permitting  the  pro- 
gressive financing  of  improvements  out  of  surplus  earnings. 
In  a  large  measure  the  railroads  themselves  contributed  to  this 
unsatisfactory  status.  The  financial  manipulation  of  a  few  of 
the  carriers — b,  heritage  of  the  early  days  which  has  been  per- 
petuated in  certain  quarters  up  to  our  own  time — ^has  helped 
to  discredit  the  integrity  and  standing  of  the  many.  Over- 
burdened capitalization,  no  less  than  insufficient  revenue,  has 
frequently  served  to  hamper  the  satisfaction  of  the  capital 
needs  of  the  railroads.  And  the  recent  periods  of  increasing 
wages  and  rising  commodity  prices,  unaccompanied  by  a  flex- 
ible and  responsive  rate  structure,  has  operated  to  complete  the 
destruction  of  credit  for  many  of  the  carriers.  Under  these 
circumstances  railroad  plant  and  facilities  failed  to  develop 
with  the  expansion  of  the  traffic  burden.  The  transportation 
service  deteriorated:  car  shortages,  with  disastrous  industrial 
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eStcts,  became  frequent  occurrences ;  freight  congestion  came 
to  be  a  familiar  phenomenon,  and  freight  embargoes  normal 
expedients.  Even  prior  to  the  war,  therefore,  and  in  much 
greater  measure  during  the  period  of  the  emergency,  the  pubUc 
mind  was  increasingly  impressed  with  the  realization  that  the 
ultimate  criterion  of  the  success  of  a  transportation  system  lay 
in  the  quantity  and  quality  of  the  service  it  could  render.  The 
need  of  service  regulation  became  urgent,  and  the  demand  for 
its  introduction  insistent 

Such  regulation  of  railroad  service  as  has  been  operative  in 
the  past  was  molded  very  largely  by  the  activities  of  the  states. 
The  results  of  this  experience  have  proved  to  be  entirely  in- 
adequate, and,  in  many  respects,  distinctly  harmful.  The  very 
fact  of  state  regulation  has  subjected  the  carriers  to  the  con- 
flicting standards  of  a  multiplicity  of  masters.  The  conditions 
of  commercial  and  industrial  enterprise  in  the  United  States 
inevitably  lead  to  the  dominance  of  interstate  or  national, 
rather  than  intrastate  or  local,  traffic,  and  the  physical  struc- 
ture and  operating  organization  of  all  of  the  more  important 
American  railroad  systems  involve  a  transportation  service 
that  normally  transcends  the  artificial  bpundaries  of  state  lines. 
Under  the  system  of  independent  state  jurisdiction  over  matters 
of  service,  however,  the  carriers  have  often  been  subjected  to 
the  hampering  and  confusing  restrictions  of  a  dozen  or  more 
diflFerent  sets  of  regulations  affecting  safety  appliances,  char- 
acter of  headlights,  full  crew  requirements,  and  other  operating 
practices.  These  conflicting  stipulations  have  imposed  needless 
trouble  and  expense  upon  the  railroads,  while  their  lack  of 
uniformity  has  obstructed  adequate  enforcement.  Service  dis- 
crimination between  different  localities  has  also  resulted  from 
this  method  of  regulation.  The  prescription  of  unusually  low 
carload  minima,  for  example,  has  given  to  the  shippers  of  the 
states  establishing  them  a  disproportionate  share  of  the  avail- 
able railroad  equipment;  and  the  statutory  allowance  of  un- 
usually long  periods  of  '*free  time"  for  unloading  has  induced 
carriers  to  keep  their  transportation  equipment,  as  far  as  prac- 
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tkaUe,  out  of  the  states  in  which  such  provisions  are  enforced. 
In  many  instances  testation  of  this  character  has  been  inten- 
tionally designed  to  produce  discriminatory  effects — the  efforts 
of  the  states  being  purposely  directed  to  the  enactment  of  such 
measures  as  would  prove  especially  favorable  to  local  shippers. 
But  stdte  service  regulation  has  proved  inadequate,  also,  be- 
cause of  its  primary  reliance  upon  the  establishment  of  absolute 
and  concrete  standards  through  direct  legislative  enactment, 
rather  than  upon  the  method  of  administrative  control.  Al- 
though more  than  one-half  of  the  state  railroad  and  public 
service  laws  enunciate  the  general  principle  that  the  service 
must  be  reasonable  and  the  facilities  safe  and  adequate,  a  much 
smaller  proportion  of  them  vest  sufficient  authority  in  the  state 
commissions  to  render  these  requirements  effective.  In  the 
field  of  service,  more  than  in  any  other,  the  necessity  of  con- 
tinuous and  discretionary  administrative  supervision  has  failed 
to  be  generally  realized.  The  prevailing  status,  therefore,  in 
sfitt  of  a  noticeable  tendency  toward  the  recognition  of  the 
superiority  of  commission  regulation  of  service,  is  still  one  of 
statutory  prescription  of  minute  and  inflexible  rules  designed 
to  govern  the  methods  of  operation.  Such  rules  invariably 
prove  unduly  rigid,  if  not  oppressive.  Finally,  state  regulation 
of  railroad  service  has  been  concerned,  in  large  measure,  with 
the  details  of  management  rather  than  with  the  adequacy  of 
plant  and  equipment,  the  extent  of  utilization  of  transportation 
facilities,  the  standards  of  operating  performance.  The  need 
of  removing  obstacles  to  cooperation,  and  of  stimulating  a 
reasonable  degree  of  unity  of  operation,  has  been  entirely 
neglected.  Full  crew  laws,  reciprocal  demurrage  laws,  pro- 
visions limiting  the  number  of  cars  in  a  train,  stipulations  pre- 
scribing the  number  of  trains  to  be  run,  and  similar  details  of 
management — frequently  conflicting  as  between  different  states 
— ^have  dulled  the  spirit  of  initiative  and  have  hampered  the 
development  of  efficiency.  In  view  of  all  these  circumstances, 
state  service  regulation  has  come  to  be  recognized  as  faulty  in  »^ 
scope  and  inadequate  in  method;  many  of  its  provisions  are 
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undesirable  in  purpose  and  some  are  fundamentally  wrong  in 
principle ;  the  general  outcome  has  been  confusing,  discrimina- 
tory, and  unnecessarily  restrictive. 

Our  traditional  system  of  federal  regulation  touched  only 
the  outskirts  of  the  problem.  Aside  from  the  mere  declaration 
that  "reasonable  and  equal  facilities  for  the  interchange  of 
traffic"  should  be  provided,  the  Act  of  1887,  and  subsequent 
amendments  prior  to  the  war  period,  largely  neglected  the  ques- 
tion of  railroad  service.  The  frequency  of  railway  accidents 
finally  aroused  Congress  to  action,  arid  the  series  of  safety  ap- 
pliance acts,  together  with  certain  supplementary  measures 
motivated  by  the  same  purpose,  were  placed  upon  the  statute 
books.  While  these  laws  are  of  unquestioned  value  in  provid- 
ing minimum  standards  for  the  enforcement  of  safety  of  opera- 
tion, they  touch  but  a  small  phase  of  the  complex  question  of 
transportation  service. 

Not  until  the  pressure  of  war  traffic  had  emphasized  the 
chaotic  character  of  railway  operation  under  the  system  of 
private  multiple  ownership  and  the  hampering  insufficiency  of 
railway  plant  and  equipment  as  organized  and  administered, 
was  any  law  applying  essentially  to  the  problem  of  service 
enacted.  In  May,  191 7,  the  Esch  Car  Service  Act  was  passed, 
vesting  in  the  Interstate  Commerce  Commission  authority  to 
control  "the  movement,  distribution,  exchange,  interchange, 
and  return"  of  cars.  In  August  of  the  same  year  the  enact- 
ment of  a  priorities  statute  enabled  the  President  to  center  in  a 
Director  of  Priorities  the  entire  question  of  determining  the 
order  and  extent  of  preferences  in  the  movement  of  freight 
under  conditions  of  congestion,  car  shortage,  and  general  in- 
adequacy of  transportation  facilities.  Through  these  laws  steps 
were  taken  toward  the  establishment  of  a  unified  supervision 
of  the  cooperative  use  of  equipment  and  a  centralized  control 
of  traffic.  These  new  acts,  however,  only  foreshadowed  the 
character  of  future  legislation.  Before  their  effectiveness  could 
be  tested  adequately,  the  complete  unity  of  operation  of  the 
Federal  Control  period  had  come  to  supersede  them.    During 
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the  twenty-six  months  that  f  ollowed^  the  American  people  were 
afforded  their  initial  opportunity  to  assess  the  advantages  of 
miified  use  of  equipment  and  facilities,  and  of  uniform  stand- 
ards of  service  and  operation.  Federal  Control  brought  sweep- 
ing reforms  in  the  direction  of  coordination  and  unification — 
in  demurrage  rules,  freight  classifications,  interchange  of  equip- 
ment, joint  use  of  terminals  and  shops,  and  in  many  other 
details  of  operating  organization  and  practice.  In  spite  of  the 
benefits  flowing  from  these  policies  and  activities  of  the  Rail- 
road Administration,  however,  the  war  burden  upon  the  rail- 
roads was  so  great  that  the  character  of  the  transportation 
"service"  under  Federal  Control  was  generally  regarded — ^as 
far  as  the  immediate  public  reaction  is  concerned — ^as  distinctly 
unsatisfactory.  The  far-reaching  significance  of  the  improve- 
ments in  operating  practice  initiated  during  the  Federal  Control 
period  did  not  receive  due  recognition.  But  the  war  experi- 
ence did  succeed  in  exerting  an  important  influence  upon 
permanent  railroad  policy.  Most  of  the  plans  "for  the  solution 
of  the  railroad  problem"  submitted  during  the  months  follow- 
ing the  armistice  recognized  the  necessity  of  some  degree  of 
service  regulation.  The  Interstate  Commerce  Commission,  in 
its  memorandum  to  the  Senate  Committee,  indicated  the  need 
of  more  complete  federal  control  of  transportation  service, 
and  recommended  that  its  powers  be  so  extended  as  to  include 
authority  "to  require  adequate  service."  * 

In  the  development  of  a  permanent  and  effective  system  of 
service  regulation,  great  care  must  be  exercised  to  avoid  undue 
governmental  interference  with  the  technique  of  operation  and' 
the  details  of  management.  The  basic  ground  for  the  retention 
of  private  enterprise  in  the  field  of  transportation  is  the  de- 
sirability of  safeguarding  the  fruits  of  personal  initiative  as 
they  are  reflected  in  vigorous  and  progressive  administration. 
Just  as  the  profit  motive  may  be  deadened  by  unreasonable 
financial  restrictions,  so  the  free  play  of  private  initiative  may 

*  Senate  Hearings,  pp.  236-237. 
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be  destroyed  through  minute  and  rigoroas  formulation  by 
public  authority  of  the  methods  of  the  productive  process.  En- 
croachment of  regulative  policy  upon  the  realm  of  internal 
management  is  bound  to  prove  detrimental  to  operating  effi- 
ciency. It  involves  actual  public  participation  in  the  perform- 
ance of  the  transportation  function  instead  of  mere  legal  ad- 
justment of  the  relationship  between  the  carriers  and  the  people 
for  the  promotion  of  the  general  welfare.  Initiation  and  en- 
forcement by  the  Government  of  concrete  operating  details  and 
minute  service  practices  can  be  based  only  upon  an  accepted 
faith  in  the  economic  superiority  of  public  over  private  enter- 
prise. Such  conviction  should  lead  to  railroad  nationalization 
rather  than  to  the  policy  of  regulation.  The  regulation  of 
service  through  the  control  of  operating  processes  is  but  a  half- 
way measure,  repressive  in  spirit  and  negative  in  result;  it 
renders  impossible  of  attainment  either  the  full  fruits  of  public 
operation  or  the  acknowledged  benefits  of  private  management 
The  essential  objectives  of  railroad  regulation,  in  the  field  of 
service  as  in  the  matter  of  rates  and  labor  relationships,  are 
to  safeguard  the  common  interest  against  monopolistic  abuse, 
and  to  promote  the  public  good  through  the  provision  of  ade- 
quate transportation  facilities,  without  sacrificing  the  advan- 
tages of  private  enterprise.  The  conservation  of  free  initiative 
constitutes  as  integral  a  part  of  the  philosophy  of  regulation, 
under  a  system  of  private  railroad  management,  as  conscious 
guidance  and  control  by  public  authority. 

In  the  light  of  this  conception  of  the  relationship  between  the 
state  and  the  carriers,  the  purpose  of  service  regulation  con- 
sists in  the  development  of  such  a  legal  framework  within 
which  the  railroads  may  operate,  as  will  render  possible  the 
fullest  and  most  flexible  utilization  of  existing  plant  and  equip- 
ment, the  provision  of  adequate  facilities,  and  the  enforcement 
of  reasonable  standards  of  performance. 

In  order  that  the  carrying  capacity  of  the  railroads  may  be 
fully  and  flexibly  utilized,  there  is  need  of  legal  authorization 
and  machinery  for  the  general  "poolii^*  of  the  physical  re- 


UNIFICATION  AND  SERVICE  249 

sources  of  the  carriers  and  for  the  control  of  the  flow  of 
transportation  traffic.  Consolidation  of  railroad  systems,  and 
of  terminals  and  terminal  facilities,  joint  use  of  cars,  locomo- 
tives, and  shops,  control  over  the  routing  of  freight,  in  times 
of  emergency,  congestion,  or  car  shortage,  and  the  establish- 
ment of  priorities  in  shipment,  are.  some  of  the  means  sug- 
gested for  the  attainment  of  this  end.  They  proved  very  ef- 
fective during  the  Federal  Control  period,  under  the  extraordi- 
nary conditions  of  the  Great  War  and  in  face  of  an  unprece- 
dented traffic  burden.  These  expedients  have  received  detailed 
consideration  in  earlier  pages.  They  are  the  methods  of  for- 
mal unification  and  of  free  cooperation. 

The  provision  of  adequate  facilities,  through  legal  order,  on 
the  other  hand,  creates  a  new  and  difficult  problem.  The 
oMigations  of  the  carriers  in  this  regard  are  unquestioned. 
They  spring  from  the  public  character  of  the  transportation 
function.  It  is  as  clearly  the  duty  of  the  railroad  corporations, 
to  which  this  function  is  delegated,  to  provide  adequate  equip- 
ment and  facilities,  as  it  is  the  duty  of  the  state  to  construct 
and  maintain  public  highways.  This  fact  served  as  the  basis 
of  the  recommendation  of  the  Interstate  Commerce  Commis- 
sion that  it  be  vested  with  power  "to  require  adequate  service." 
In  large  measure  the  service  may  be  rendered  adequate  through 
the  process  of  unification  and  cooperation.  The  availability 
of  "all  unexpended  balances  of  carrying  capacity,"  irrespective 
of  ownership  or  control,  would  doubtless  make  our  transporta- 
tion system  reasonably  responsive  to  normal  traffic  demands. 
But  the  authority  to  require  adequate  service  would  also  em- 
power the  regulatory  tribunal  to  order  the  outlay  of  capital 
expenditures  for  improvements  and  extensions — for  the  en- 
largement of  terminals,  for  example,  or  for  the  construction 
of  new  lines.  If  such  authority  were  exercised  with  due  re- 
straint— ^in  response  to  a  clear  public  need  and  with  full 
knowledge  and  appreciation  of  the  financial  status  and  operat- 
ing circumstances  of  the  particular  carrier  involved — there 
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would  be  little  danger  of  unreasonable  interference  with  the 
prerogatives  of  management. 

Andy  finally,  effective  regulation  necessitates  the  adoption 
and  enforcement  of  service  standards.  "Service"  is  in  many 
respects  a  shifting,  intangible,  and  highly  complex  concept,  and 
practically  every  policy  and  activity  of  the  regulating  authori- 
ties exerts  an  influence  upon  its  quality  or  adequacy.  Service 
standards  cannot  be  established  independentlv  of  the  level  of 
charges  or  of  the  rate  of  financial  return,  and  the  impairment 
of  railroad  credit,  whether  as  a  result  of  loose  capitalization 
and  faulty  administration  of  income,  or  of  an  unduly  restrictive 
public  policy  in  the  matter  of  railroad  earnings,  renders  their 
enforcement  impossible.  In  like  manner,  the  morale  of  rail- 
road labor  is  a  dominant  factor  in  the  determination  of  the 
quantity  and  quality,  as  well  as  the  continuity,  of  the  service. 
In  the  last  analysis  the  character  of  the  service  is  dependent 
upon  the  intelligence,  loyalty,  and  sense  of  public  responsibility 
with  which  the  large  mass  of  railway  employees  perform  their 
transportation  tasks.  On  the  assumption,  however,  that  satis- 
factory adjustments  can  be  formulated  with  regard  to  financial 
and  labor  relationships,  service  standards  must  be  established 
by  which  transport  performance  may  be  tested,  and  toward  the 
attainment  of  which  regulatory  effort  may  be  directed.  These 
standards  cannot  be  defined  with  dogmatic  rigidity.  They  are 
many  in  number  and  constantly  changing  in  character.  But 
past  experience  discloses  certain  fundamental  minima  that 
involve  little,  if  any,  encroachment  upon  the  characteristic 
tasks  of  management,  and  are  clearly  calculated  to  promote 
the  common  good. 

Assuming  that  railway  plant  and  facilities,  in  the  aggregate, 
are  sufficiently  extensive,  when  properly  coordinated  and  rea- 
sonably unified,  to  carry  the  normal  transportation  burden, 
these  service  standards  are  largely  concerned  with  the  elimina- 
tion of  unjustifiable  preferences  and  the  prevention  of  unsafe 
and  inefficient  practices.  A  few  instances,  by  way  of  illustra- 
tion, will  lend  concreteness  to  the  problems  involved.    Shipped 
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must  be  provided  with  adequate  facilities,  but  particular  con- 
signors or  consignees  must  not  be  made  the  recipients  of  special 
privileges  at  the  expense  of  less  favored  shippers  or  the  general 
public.  The  opportunities  for  such  preference  are  many — ^in 
the  allocation  of  cars,  in  the  dispensation  of  ^'f  ree  services/'  in 
the  enforcement  of  demurrage  rules,  and  in  countless  other 
ways.  Injury  to  persons  and  damage  to  goods  must  be  reduced 
to  a  minimum,  and  when  loss  or  destruction  occurs,  the  result- 
ing claims  must  be  settled  promptiy  and  equitably.  The 
achievement  of  this  end  first  demands  safety  of  operation. 
The  maintenance  of  conditions  of  safety  is  of  such  funda- 
mental importance  from  the  human  as  well  as  the  industrial 
standpoint,  that  in  their  attainment  can  be  found  ample  justifi- 
cation for  vesting  authority  in  the  regulatory  body  to  test,  and 
if  necessary,  condemn,  unsafe  equipment;  to  investigate,  ap- 
prove, and  order  the  use  of  such  safety  appliances  as  are 
deemed  necessary,  and  which  the  carriers  may  reasonably  be 
compelled  to  provide ;  and  to  prescribe  such  uniform  rules  of 
operating  practice  as  will  help  to  eliminate  the  chance  of  hu- 
man error.  Such  regulations  as  to  safety  may  infringe,  in 
some  measure,  upon  the  field  of  management.  The  goal  toward 
which  they  are  directed,  however,  constitutes  sufficient  warrant 
for  their  adoption  and  enforcement.  If  formulated  and  ap- 
plied with  judgment  and  discretion,  the  public  gain  resulting 
from  them  would  offset  immeasurably  any  loss  of  initiative 
involved.  But  in  the  settlement  of  claims  for  loss  or  injury, 
pernicious  preferences  have  also  emerged.  Fictitious  claims 
for  damage  have  been  recognized,  and  excessive  claims  have 
been  paid.  The  machinery  of  the  claim  department  is  thus 
utilized  as  a  means  of  granting  and  receiving  "smokeless  re- 
bates." While  more  properly  related  to  the  problem  of  per- 
sonal rate  discrimination,  these  practices,  in  the  first  instance, 
grow  out  of  the  character  of  the  service  rendered,  with  special 
reference  to  the  broad  question  of  safety  of  operation.  And 
by  way  of  final  illustration,  involving  the  removal  of  ineffi- 
ciency in  service  practice,  is  the  need  of  revising  the  relation- 
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ship  between  the  shippers  of  freight  and  the  carriers  which 
serve  them.  The  powers  exercised  by  the  shippers  themselves 
over  the  distribution  of  special  privileges  must  be  curtailed  in 
the  public  interest ;  for  many  of  the  rights  of  shippers — ^pre- 
scriptive "rights/'  so  to  speak,  which  are  a  heritage  of  the  old 
days  of  over-strenuous  competition — ^present  difficult  obstacles 
to  the  provision  of  satisfactory  transportation  service.  The 
situation  created  by  the  dominance  of  private  car  lines  has 
been  fruitful  of  discriminatory  exploitation.  The  privilege  of 
reconsignment  has  seen  notable  abuses.  The  practice  of  free 
routing  has  inhibited  improvement  in  the  organization  of  the 
traffic.  Locomotive  and  car  performance  has  suffered  because 
of  established  regulations  as  to  carload  minima  and  packing 
and  loading  practice.  Many  of  the  prevailing  privileges  were 
"extorted"  from  the  carriers  through  strategic  pressure  in  the 
old  competitive  situation;  and  the  roads  now  find  themselves 
unable,  in  many  cases,  to  introduce  and  enforce  a  policy  of 
retrenchment.  Privileges  easily  granted  cannot  be  withdrawn 
without  difficulty.  Public  interference,  under  these  circum- 
stances, would  increase  rather  than  decrease  operating  effi- 
ciency. It  is  apparent,  also,  that  the  regulation  of  service 
standards  can  be  developed,  for  the  most  part,  along  the  beaten 
path  of  traditional  effort. 

But  in  the  regulation  of  railroad  service  as  thus  conceived — 
whether  it  be  directed  to  the  achievement  of  full  and  flexible 
utilization  of  existing  plant  and  equipment,  or  to  the  provision 
of  adequate  facilities,  or  to  the  recognition  and  enforcement 
of  service  standards — the  dominant  authority  must  be  vested  in 
the  Federal  Government.  The  history  of  the  regulative  activ- 
ity of  the  states,  traced  briefly  in  preceding  pages,  provides 
convincing  evidence  of  this  need.  Unification  of  railway  plant 
and  equipment,  cooperative  use  of  transportation  facilities, 
and  centralized  control  of  the  flow  of  traffic  under  emergency 
conditions  cannot,  in  the  very  nature  of  the  case,  be  accom- 
plished without  national  supervision.  The  mandatory  enforce- 
ment of  service  requirements  by  way  of  physical  facilities  in- 
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vqItcs  authority  so  dosdy  rdated  to  that  essential  to  tiie 
estafalishment  of  general  "pooling"  arrangements,  and  its  effec- 
tive exercise  is  so  largely  dependent  upon  financial  adjustments 
necessarily  national  in  scope,  that  in  this  respect  also  prime 
reliance  must  be  placed  upon  federal  activity.  And  if  service 
standards  are  to  be  molded  reasonably,  without  undue  interfer- 
ence with  operating  technique,  and  applied  equitably,  without 
unjust  discriminati(ms,  intentional  or  otherwise,  uniformity  in 
regulation  is  indispensable.  Such  uniformity  is  practically 
impossible  when  jurisdiction  is  distributed  among  the  legisla- 
tures of  forty-eight  different  states.  The  experience  of  the 
past  justifies  the  conclusion  that  "regulation  by  some  states 
makes  it  difficult  and  in  some  cases  impossible  for  carriers  to 
furnish  equitable  and  adequate  service."'  The  delimitation 
of  power  between  the  nation  and  the  states  on  a  purely  terri- 
torial basis  possesses  no  sound  economic  warrant  when  it  is 
detrimental  to  functional  effectiveness.  Nor  need  any  insur- 
mountable legal  difficulties  to  centralization  be  encountered. 
Congress  is  endowed  with  exclusive  and  plenary  power  to 
regulate  interstate  conunerce;  and  since  it  may  lawfully  set  up 
and  enforce  whatever  standards  and  regulations  are  deemed 
reasonably  necessary  to  further,  and  prevent  the  subversion  of, 
the  course  of  interstate  conmierce,  it  may  properly  regulate 
the  transportation  service  incident  even  to  intrastate  traffic, 
in  so  far  as  the  voluntary  practices  of  the  carriers  or  the  com- 
pulsory adjustments  of  the  state  authorities  impose  a  burden, 
through  discrimination  or  otherwise,  upon  interstate  trade. 
The  Federal  Government  would  seem  to  be  clothed  with  power 
to  exercise  such  authority,  even  without  the  creation  of  large, 
regional,  interstate  railroad  systems,  or  the  adoption  of  the 
device  of  federal  incorporation,  both  of  which  have  been  pro- 
posed as  means  of  strengthening  federal  jurisdiction  over  the 
transportation  service. 
Finally,  service  regulation  must  be  chiefly  effected  through 

*  C.  O.  Ruggles,  "Railway  Service  and  Regulation/'  Quarterly  Jour- 
nal of  Economics,  Nov.,  1918^  VoL  XXXIII,  p.  165. 
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the  process  of  administrative  control.  There  is  a  clear  trend 
in  this  direction,  in  both  state  and  federal  policy,  and  this 
trend  is  deserving  of  complete  recognition.  Direct  legislative 
enactment,  in  the  establishment  of  service  standards,  as  in  the 
prescription  of  maximum  rates,  is  generally  a  manifestation  of 
temporary  discontent,  rather  than  an  attempt  at  permanent 
adjustment.  Public  action,  under  these  circumstances,  is  both 
spasmodic  and  rigid.  Legislative  regulation  is  incapable  of 
providing  either  flexibility  or  continuity  in  the  settlement  of 
the  complex  relationships,  in  matters  of  service,  between  the 
carried,  the  shipper,  and  the  public.  It  generally  functions 
through  the  formulation  of  minute  rules  and  concrete  practices 
— which  involve  undue  encroachment  upon  the  details  of  in- 
ternal management,  and  find  justification,  for  the  most  part, 
only  in  the  unquestioned  requirements  of  safety  of  operation. 
The  history  of  service  regulation  by  the  states  has  clearly 
demonstrated  the  ineffectiveness  of  direct  legislative  action,  and 
the  alternative  possibilities  of  administrative  supervision.  In 
large  measure  Congress  must  confine  itself  to  the  enunciation 
of  general  principles  for  the  regulation  of  railroad  service, 
vesting  in  the  Interstate  Commerce  Commission  such  grants 
of  mandatory  power,  broad  in  scope  and  clear  in  purpose,  as 
will  enable  it  to  develop  and  enforce  reasonable  and  progressive 
standards  of  transportation  performance. 


CHAPTER  VIII 

RATES»  CSEDST,  AND  FINANCIAL  KETOBN 

Income  and  risk,  as  well  as  control,  constitute  essential  inci- 
dents of  ownership.  Under  a  system  of  private  management, 
therefore,  government  regulation  of  financial  adjustments  is 
indispensable,  both  for  the  protection  of  the  carriers,  in  order 
that  capital  investment  may  be  saf^^arded  and  stimulated, 
and  for  the  protection  of  the  public,  in  order  that  monopoly 
abuse  may  be  prevented  and  an  adequate  transportation  service 
developed.  The  level  of  railway  charges  determines  the  extent 
and  stability  of  revenue  from  transportation,  and  hence  the 
question  of  rates  has  generally  been  regarded  as  the  heart  of 
the  railroad  problem.  But  the  public  importance  of  rate  ad- 
justments springs  not  merely  from  their  influence  upon  the 
maintenance  of  the  integrity  of  railroad  capital,  the  develop- 
ment of  transportation  credit,  and  the  prevention  of  excessive 
earnings.  The  character  of  the  rate  structure  itself — ^the  rela- 
tionship of  rates  to  one  another,  independently  of  their  aggre- 
gate effect  upon  operating  income — ^possesses  far-reaching 
social  and  economic  significance.  Maladjustments  as  between 
different  localities  and  classes  of  traffic — rate  discriminations 
that  have  frequently  emerged  in  the  history  of  railroad  trans- 
portation in  the  United  States — ^may  mold  artificially,  and  in 
distinct  contravention  of  the  public  good,  the  character  and 
direction  of  industrial  enterprise.  The  regulation  of  rates, 
therefore,  with  reference  to  their  relativity  as  well  as  their 
absolute  level,  has  furnished  the  chief  content  of  the  mass  of 
legislative  acts,  commission  orders,  and  judicial  decisions  which 
constitute  the  outward  record  of  the  efforts  of  the  State  to 
safeguard  and  advance  the  public  interest  under  private  rail- 
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road  ownership  and  administration.  While  rate  adjustments 
and  financial  arrangements  have  been  over-emphasized  in  the 
past,  to  the  costly  neglect  of  the  adequacy  of  the  transportation 
service  and  the  status  of  labor  relationships,  the  problem  of 
rates,  credit,  and  financial  return  must  necessarily  retain  a 
central,  if  not  a  dominating,  position  in  the  regulatory  scheme. 
It  is  the  purpose  of  this  chapter  to  consider  the  primary  finan- 
cial demands  of  reconstructive  policy. 

§J.    The  Necessity  of  Rate  Regulation 

The  necessity  for  public  regulation  of  railway  rates  arises 
directly  out  of  the  nature  of  the  transportation  industry.  We 
have  already  noted  the  special  economic  environment  that  sur^ 
rounds  railroad  competition  and  determines  its  outcome — the 
fact  that  the  service  is  furnished  so  largely  at  joint  cost,  that 
the  expenditures  incurred  in  its  provision  are  dominantly  con- 
stant, that  it  functions  under  the  influence  of  increasing  re- 
turns, that  the  struggle  for  traffic  is  always  keen  and  often 
unreasoning,  that  the  methods  of  the  struggle  tend  to  be  ruinous 
and  continued  conflict  self-destructive,  that  co5perative  action 
and  unification  of  purpose  become  inevitable.  These  consider- 
ations differentiate  the  railway  business  from  ordinary  private 
enterprise  and  render  it  the  leading  type  of  natural  monopoly. 
Price  regulation  is  peculiarly  a  problem  of  monopoly.  It  is 
especially  in  those  fields  where  competition  fails  to  operate  as 
an  efifective  determinant  of  reasonable  chargjps  that  the  regula- 
tion of  price  becomes  a  necessary  function  of  government. 
Resort  to  price-fixing  under  conditions  unconnected  with  mo- 
nopoly, as  in  our  recent  war  experience,  is  but  a  reflection  of 
emergency  pressure.  In  the  normal  conduct  of  industrial 
enterprise,  the  existence  of  free  competition  may  generally  be 
relied  upon  as  an  automatic  safeguard  of  the  public  s^inst 
inequitable  charges,  while  the  dominance  of  monopoly  condi- 
tions necessitates  conscious  public  control  to  insure  reasonable 
prices. 
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But  the  mere  fact  of  monopoly  does  not  constitute  the  sole 
warrant  of  railroad  rate  regulation.  The  peculiar  nature  of 
railway  competition  and  the  supreme  importance  of  the  trans- 
portation function  both  intensify  the  need  of  regulation  and 
complicate  the  problem  of  its  exercise.  The  rate  structure  and 
the  bases  of  rate-making  that  underlie  it  are  essentially  unlike 
those  of  most  private  industries,  whether  conq>etitive  or  mo- 
nopolistic. In  the  degree  of  its  complexity  and  in  the  oppor- 
tunistic nature  of  its  ''principles/'  as  in  the  tremendous  role 
it  plays  in  molding  the  character  and  direction  of  industrial 
development,  the  railway  rate  system  differs  from  aU  other 
systems  of  prices.  The  problem  of  railroad  rate  regulation 
possesses  a  significance  and  involves  a  difficulty  not  inherently 
to  be  found  in  the  governmental  policy  of  price-fixing  ordi- 
narily arising  in  monopolistic  situations. 

Transportation  is  a  foundational  industry.  It  forms  the 
connecting  link  between  the  various  stages  and  processes  of 
productive  undertakings.  It  performs  an  indispensable  service 
for  the  basic  agricultural  and  extractive  industries,  provides 
foodstuffs  and  raw  materials  in  support  of  manufacturing 
enterprise,  and  brings  the  finished  product  to  the  marts  of 
trade.  Ready  access  to  distant  sources  of  supplies  and  the 
progressive  extension  of  commercial  markets  are  alike  depen- 
dent upon  cheap  and  easy  transportation,  and  without  the  aid 
of  a  highly  developed  mechanism  of  transport  the  localization 
of  industry  would  be  rendered  impossible.  All  of  the  salient 
characteristics  of  the  modem  capitalistic  system  of  production 
— ^the  minute  sub-division  of  tasks,  the  machine  process,  large^ 
scale  enterprise,  standardization  of  product,  and  the  like— are 
organically  interwoven  with  the  transportation  function.  Since 
the  railroad  of  to-day  constitutes  the  chief  instrument  of 
transport,  its  rate  adjustments  inevitably  exert  a  determining 
influence  upon  the  status  of  the  entire  field  of  industrial  ac- 
tivity. Excessive  rates  hamper,  as  low  charges  stimulate,  tiie 
forces  of  economic  efficiency  and  commercial  expansion.  Malr 
adjustments  in  rates  lead  to  anti-social  accumulations  of  wealth 
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and  to  the  artificial  development  of  particular  industries  and 
favored  localities.  Hence  government  control  of  railway  rates 
is  vital  to  the  common  welfare.  They  must  be  regulated  be* 
cause  of  their  incalculable  significance  to  the  whole  industrial 
scheme.  Public  regulation  of  rates,  if  the  best  interests  of 
society  are  to  be  served,  must  result  in  a  system  of  "reasonable" 
charges,  producing  an  adequate  return  on  railroad  investment, 
and  properly  adjusted  to  one  another,  to  the  demands  of  the 
current  economic  situation,  and  to  the  prevailing  social  and 
political  ideals. 

But  what  are  "reasonable"  rates  ?  The  characteristics  of  the 
railway  business  and  the  nature  of  railway  competition,  as  has 
already  been  suggested,  are  such  as  to  render  the  basic  prin- 
ciples of  rate-making  by  no  means  easy  of  definition.  This 
fact  constitutes  both  an  obstacle  to  successful  regulation  and 
an  added  reason  for  its  necessity.  The  natural  criterion  of 
fair  price,  for  specific  services  and  commodities  as  well  as  for 
the  total  output,  is  cost  of  production  (including,  of  course,  a 
reasonable  return  on  capital).  But  in  the  field  of  railway 
transportation  the  doctrine  of  "cost  of  service"  is  neitlier 
strictly  and  generally  applicable  in  practice  nor  entirely  de- 
sirable in  principle.  Without  entering  upon  a  detailed  analysis, 
the  nature  of  the  difficulties  may  be  briefly  indicated.  Since 
railroads,  as  we  have  seen,  are  operated  very  largely  at  joint 
cost — from  one-half  to  three-fourths  of  their  total  expendi- 
tures being  impossible  of  allocation  to  any  specific  serv- 
ice— ^it  becomes  clearly  impracticable  to  determine  the  actual 
cost  of  the  transport  of  any  one  of  the  thousands  of  items  of 
freight  carried,  or  of  the  various  items  of  passenger  service 
rendered.  The  ingenious  expedients  of  cost  accounting,  in 
spite  of  many  real  advances,  have  failed — and  in  the  nature  of 
the  case,  probably  must  fail — ^to  produce  accurate  and  reliable 
measures  of  these  specific  costs.  The  data  are  unavailable  for 
rearing  a  railway  rate  structure  on  the  cost  basis.  But  it  is  not 
clear  that  such  an  adjustment  would  be  desirable,  even  if  prac- 
ticable.   The  raw  materials  of  industry  and  the  staple  neces- 
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shies  of  lif  e— <x)q1,  iron,  sted,  lumber,  oil,  wheat,  corn,  and  the 
like — are  far  heavier  and  bulkier  in  proportion  to  their  value 
than  the  silk  and  lace,  the  jewelry,  ornaments,  and  pleasure 
cars,  and  the  host  of  other  expensive  manufactured  products, 
the  demand  for  which  is  stimulated  largely  by  the  desire  for 
emulation,  and  which  are  far  less  essential  to  the  general  wel- 
fare. Railway  rates  based  on  cost  would  result  in  much  higher 
transportation  charges  for  cheap  and  bulky  articles  than  for 
compact  and  valuable  commodities.  The  strict  application  of 
the  cost  of  service  principle,  therefore,  would  tend  to  restrict 
the  traffic  in  the  most  important  products  of  commerce  and 
industry — for  which,  under  existing  conditions,  especially  low 
"commodity  rates'*  are  generally  available — to  a  bare  minimum. 
Such  an  eventuality  would  destroy  our  elaborate  industrial 
organization,  with  its  concentration  of  production,  territorial 
division  of  labor,  and  free  development  of  extensive  markets, 
all  of  which  owe  their  existence,  in  large  measure,  to  the  cheap 
transport  of  raw  materials  and  foodstuffs. 

These  considerations  render  cost  of  service  clearly  inapplica- 
ble as  a  sole  determinant  of  rate  reasonableness.  Where  one 
service  obviously  requires  a  greater  expenditure  than  another 
— ^whether  because  of  the  nature  of  the  commodity  or  the  dis- 
tance for  which  it  is  carried — b,  presumption  is  established  in 
favor  of  a  higher  rate.  But  the  usefulness  of  the  cost  prin- 
ciple is  largely  limited  to  this  comparative  purpose.  In  the 
past,  therefore,  regulating  authorities  as  well  as  traffic  man- 
agers have  relied  in  the  main  on  the  principle  that  rates  should 
conform  to  the  '*vc^ue  of  service, ''  modified  in  varying  degrees 
by  such  cost  data  as  are  ascertainable.  Since  the  "value  of 
service"  is  measured,  essentially,  by  the  amount  that  shippers  as 
a  class  are  found  upon  experiment  to  be  willing  to  pay,  this 
principle  provides  a  rather  indefinite  basis  of  rate-making.  In 
practice,  accordingly,  the  relative  values  of  the  commodities 
transported  are  generally  accepted  as  a  concrete  expression  of 
the  relative  values  of  the  services  rendered.  The  shipper  of  a 
carload  of  shoes,  for  example,  will  be  likely  to  place  a  higher 
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estimate  on  the  value  of  their  transport  than  would  the  shipper 
of  a  carload  of  coal  upon  the  service  he  receives.  The  trans- 
portation cost  in  the  case,  of  the  shoes  will  constitute  but  a 
small  proportion  of  their  value,  whereas  in  the  case  of  the  coal, 
were  rates  adjusted  on  the  same  basis,  the  cost  of  transportar 
tion  would  be  as  great  perhaps,  or  even  greater,  than  the  value 
of  the  commodity  carried.  An  increase  in  rates  on  shoes, 
therefore,  will  have  but  a  small  effect  on  the  quantity  shipped ; 
but  an  equally  high  rate  on  coal  might  reduce  that  traffic  to 
negligible  limits.  In  like  manner,  an  increase  in  rates  at  local 
non-competing  points  may  exert  a  relatively  insignificant  in- 
fluence upon  the  amount  of  traffic  offered  for  transportation ; 
whereas  an  equal  increase  at  competit^^  junction  points  might 
entirely  deprive  a  given  carrier  of  such  traffic  as  may  resort  to 
an  alternative,  though  often  more  circuitous,  route  or  line. 
From  this  fact  arises  the  general  American  practice  of  disre- 
garding distance,  in  large  measure,  in  the  adjustment  of  f  rei^t 
tariffs,  just  as  the  necessity  for  the  classification  of  freight  is 
based  upon  differences  in  the  nature  of  commodities  and  the 
character  of  the  demand  for  them.  At  the  basis  of  the  ''vahie 
of  service"  principle,  then,  is  the  question  of  the  volume  of 
traffic  that  will  result  from  a  given  rate.  If  the  rate  exceeds 
the  value  of  the  service,  tonnage  will  tend  to  decrease,  and  the 
traffic  manager  will  have  his  warning  in  experience ;  if  the  rate 
can  be  increased  without  a  marked  decline  in  tonnage,  prag- 
matic evidence  is  available  that  the  charge  is  still  below  the 
danger  point  with  reference  to  the  flow  of  revenue.  Rate  ad- 
justments, in  this  manner,  are  primarily  influenced,  not  by  the 
expenses  incurred  in  rendering  a  particular  service,  but  by  the 
revenues  that  may  be  derived  from  it  in  support  of  the  total 
transportation  task. 

From  the  point  of  view  of  the  railroads,  therefore,  and  even, 
in  large  measure,  from  the  standpoint  of  public  control,  the 
whole  problem  of  the  relativity  of  rates  becomes  a  question  of 
'"charging  what  the  traffic  will  bear."  Rate  adjustments  be- 
come in  the  largest  degree  a  matter  of  experimentation — oppor* 
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timistic  concession  to  the  needs  of  the  traffic  in  sight.  Only  in 
this  way,  by  placing  the  financial  burden  upon  those  commodi- 
ties and  localities  where  it  will  not  be  felt  excessively,  rather 
than  where,  in  strict  logic,  it  might  be  conceded  to  belong,  can 
the  transportation  service  be  maintained  for  all  traffic,  and 
railway  plant  and  facilities  be  most  fully  utilized.  But  ''charg- 
ing what  the  traffic  will  bear"  is  a  process  of  twofold  signifi- 
cance. In  so  far  as  its  use  is  limited  to  such  a  distribution  of 
charges  between  different  classes  of  traffic  and  different  points 
of  origin  and  destination  as  to  permit  the  best  utilization  of 
transport  capacity,  it  constitutes  an  essential  and  economically 
justifiable  basis  of  rate-making.  But  it  may  also  be  made  the 
instrument  of  monopoly  power  for  the  realization  of  monopoly 
profits.  Under  the  conditions  of  virtual  monopoly  that  tend 
to  prevail  in  the  railroad  industry,  transportation  charges,  in 
the  absence  of  regulation,  would  soon  come  to  be  assessed  at 
the  maximum  amount  the  traffic  would  bear,  not  without  re- 
stricting the  tonnaigt  of  particular  commodities  or  special 
localities  unduly,  but  without  depriving  the  carriers  of  the 
highest  net  return  on  the  business  as  a  whole.  Rates  would 
be  forced  upward  until  the  decrease  in  traffic  becomes  so  great 
that  the  small  tonnage  remaining  at  the  high  rate  produces  less 
revenue  than  the  larger  volume  that  would  be  forthcoming  at 
slightly  lower  rates.  No  public  justification  can  be  made  to 
support  this  practice.  In  this  sense  of  the  term,  ''charging 
what  the  traffic  will  bear^'  is  merely  the  process  of  monopolistic 
exploitation — dictated,  not  by  the  desire  to  utilize  railway  facil- 
ities to  the  fullest  extent,  but  by  the  ability  to  extort  the  maxi- 
mum tribute  of  private  profit,  without  regard  to  public  ad- 
vantage. 

Out  of  these  two  processes  of  "charging  what  the  traffic  will 
bear"  arises  the  dual  problem  of  rate  regulation.  That  the 
exaction  of  monopoly  profits  in  a  quasi-public  industry,  upon 
which  the  entire  people  is  dependent  for  the  most  vital  of 
services,  must  be  {Mrevented  by  governmental  authority,  is  clear 
and  unquestioned.    This  is  the  primary  aim  of  public  regula- 
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*tion.  While  the  elimination  of  extortionate  rates  is  the  in- 
strumentality through  which  excessive  monopoly  earnings  may 
best  be  attacked,  such  restriction  is  not  directed  to  the  regula- 
tion of  rates  for  their  own  sake.  Rates  in  the  aggregate  are 
only  a  means  to  an  end — they  are  sources  of  revenue  and  profit. 
The  establishment  of  a  reasonable  rate  level,  therefore,  is 
essentially  an  expedient  for  the  regulation  of  profits.  It  in- 
volves, as  will  appear  later,  such  questions  as  these:  What 
constitutes  a  fair  rate  of  return  ?  How  shall  the  fair  value  of 
the  property  on  which  it  is  earned  be  determined?  What 
disposition  shall  be  made  of  such  excess  profits  as  may  emerge 
in  spite  of  public  control  of  the  sources  of  revenue?  These 
are  not  strictly  rate  problems.  They  are  relatively  independent 
of  the  character  of  the  rate  structure. 

Even  if  we  assume,  however,  that  the  rate  of  return  for  the 
railroads  as  a  whole  is  entirely  reasonable,  the  application  of 
the  principle  of  "charging  what  the  traffic  will  bear"  may  yd 
lead  to  serious  abuse.  This  will  arise  from  maladjustments  in 
the  rate  structure.  In  the  absence  of  regulation,  particular 
industries  or  localities  may  be  subjected  to  unjust  discrimina- 
tion— ^to  the  detriment  of  the  public  welfare — even  if  the  gen- 
eral level  of  rates  is  reasonable.  Changes  in  the  volume  of 
traffic  offered  (the  criterion  of  what  the  traffic  will  bear)  ar^ 
by  no  means  as  responsive  to  every  variation  in  the  adjustment 
of  charges  as  is  frequently  assumed.  In  most  cases  neither  the 
shipper  nor  the  consignee  of  goods  really  pays  the  costs  of 
transport;  these  costs  are  generally  shifted  to  the  consumer 
through  the  medium  of  higher  prices.  In  many  instances,  also, 
the  transportation  charge  constitutes  so  small  a  proportion  of 
the  price  to  the  consumer  that  its  influence  upon  demand  is 
negligible.  And  the  demand  for  the  cheaper  necessities  is  so 
inelastic  as  to  remain  relatively  stable  and  continuous  without 
regard  to  rate  adjustments.  In  like  manner,  the  practice  of 
disregarding  distance  in  the  adjustment  of  freight  tariffs  may 
be  so  extended  as  to  embrace  traffic  in  no  sense  naturally  tribu- 
tary to  a  particular  transportation  system — bringing  private 
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profit,  perhaps,  to  the  carrier,  but  involving  unnecessary  eco- 
nomic waste  for  the  conununity,  because  of  unreasonably  cir- 
cuitous routing.  While  the  "value  of  service"  principle,  there- 
fore, as  manifested  in  the  process  of  "charging  what  the  traffic 
will  bear,''  constitutes  a  sound  starting  point  in  the  development 
of  the  rate  structure,  it  may  easily  be  carried  so  far  as  to  result 
in  the  imposition  of  charges  that  can  find  no  justification  in  the 
general  need  or  in  enlightened  public  policy.  Essential  differ- 
ences between  commodities  provide  a  proper  basis  for  the 
classification  of  freight,  and  the  competition  of  markets,  as 
well  as  of  transportation  agencies,  justify  the  disregard  of 
distance  in  many  instances.  But  these  adjustments  must  be 
developed  in  reasonable  response  to  the  public  interest;  and 
there  are  no  automatic  safeguards  against  abuse.  From  these 
circumstances  arises  the  problem  of  rate  regulation  proper:  the 
equitaUe  adjustment  of  the  relativity  of  rates,  without  undue 
discrimination  against  particular  classes  of  traffic  or  communi- 
ties, and  in  conformity  with  accepted  social  and  economic  ends. 
To  this  problem  the  following  section  is  devoted.  The  question 
of  profits,  on  the  other  hand,  involving  the  regulation  of  the 
general  level  of  rates,  will  be  postponed  for  subsequent  con- 
sideration. 

§^.    The  RetaHvity  of  Rates 

The  problem  of  regulating  the  relativity  of  rates  is,  at  bot- 
tom, only  a  matter  of  preventing  unjust  and  unreasonable  rate 
discrimination.  Such  rate  discrimination  may  manifest  itself 
in  many  ways.  Until  comparatively  recent  years  it  found  its 
most  obnoxious  form  in  personal  favoritism,  reflected  through 
a  great  variety  of  expedients,  whereby  lower  rates  were  charged 
to  some  shippers  than  to  others — ^to  the  great  advantage  of  the 
few  and  the  equal  prejudice  of  the  many.  It  has  been  the  con- 
tinuing effort  of  both  state  and  federal  regulation  to  eliminate 
these  practices,  and  considerable  success  has  been  attained  in 
this  direction.    But  unjust  preferences  as  to  railway  rates  may 
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arise  independently  of  the  practice  of  lowering  the  published 
tariffs  for  favored  individuals  or  corporations.  The  existence 
of  local  and  commodity  discrimination  depends^  not  on  de- 
partures from  the  published  rates,  but  on  maladjustments  in 
the  schedules  themselves.  It  is  this  fact  that  raises  the  problem 
of  the  relativity  of  rates.  It  is  the  purpose  of  regulation,  as 
far  as  is  practicable,  to  eliminate  these  maladjustments,  whether 
they  are  consciously  intended  for  the  benefit  of  special  pro- 
ducers, special  industries,  or  special  localities,  or  prevail 
merely  as  the  result  of  accident  or  inadvertence ;  and  to  develop 
a  rate  structure  through  which  the  burden  of  charges  may  be 
reasonably  assessed  against  each  class  of  commodities  and  type 
of  service. 

It  is  both  natural  and  necessary  that  regulatory  commissions 
should  attempt  lo  formulate  definite  principles  for  their  guid- 
ance in  determining  the  reasonableness  of  rate  relationships. 
But  the  difficulties  involved  can  scarcely  be  overstated.  We 
have  noted  that  neither  of  the  two  outstanding  principles  of 
rate-making — cost  of  service  and  value  of  service — provide  a 
precise  or  desirable  basis  for  the  adjustment  of  the  rate  struc- 
ture. In  the  past,  therefore,  it  may  be  said  that  railway  charges 
have  been  largely  molded  by  estimates  or  assumptions,  var)ring 
in  accuracy  and  definiteness,  as  to  the  value  of  the  service, 
increasingly  modified,  in  recent  years,  by  such  cost  data  as 
were  available  and  relevant.  Even  such  a  generalization,  how- 
ever, tends  to  obscure  the  arbitrary  and  accidental  character  of 
the  great  bulk  of  rate  relationships.  The  rate  structure  is  a 
growth,  rather  than  a  creation ;  and  this  growth  has  been  in- 
fhienced  and  modified  by  innumerable  diverse  and  extraneous 
circumstances  and  conditions. 

The  competitive  influence  has  been  fundamentally  operative. 
In  the  earlier  days  almost  the  sole  criterion  of  a  proper  rate, 
from  the  standpoint  of  the  railroads,  was  its  effect  on  the  com- 
petitive situation.  Important  industrial  and  trading  centers 
were  generally  located  along  rivers  or  on  the  seaboard,  where 
water  transport  was  available,  and  the  level  of  railway  rates  to 
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and  from  such  points  has  always  been  more  favorable  than  at 
the  smaller  interior  centers  where  competition  by  water  was 
lacking.  In  the  course  of  time  competition  by  raOroad  largely 
displaced  water  competition.  But  railroad  competition  likewise 
tended  to  become  centralized  in  the  larger  cities,  at  the  impor- 
tant seaports,  and  at  a  few  interior  points  that  had  assumed 
importance  in  spite  of  the  adverse  rate  situation,  because  of 
special  industrial  advantages.  In  this  manner  rates  on  com* 
petitive  traffic,  whether  the  competition  was  created  by  other 
railroads  or  by  water  carriers,  have  always  been  lower  than 
on  non-competitive  traffic. 

As  a  result  of  these  adjustments  the  growth  and  concentra- 
tion of  industrial  activity  in  the  large  cities  have  been  effectively 
stimulated.  These  facts  explain  also  such  phenomena  as  the 
basing  point  S3rstem,''  whereby  rates  to  important  industrial 
communities,  or  basing  points,  especially  in  the  south,  are  so 
fixed  as  to  meet  competitive  conditions,  while  rates  to  less  im- 
portant surrounding  localities  consist  of  the  charge  from  the 
point  of  origin  of  the  traffic  to  the  basing  point,  plus  the  local 
rate  from  the  basing  point  to  the  smaller  town,  regardless  of 
relative  distances  or  locations.  The  creation  of  rate  blankets, 
or  the  practice  of  establishing  group  rates,  was  likewise  a  result 
of  competitive  forces.  The  interest  of  the  roads  in  these  ad- 
justments arose  chiefly  from  their  desire  to  stimulate  traffic. 
Their  purpose  was  to  equalize  the  competitive  advantages  of 
producers  located  at  different  points,  at  least  in  so  far  as  these 
advantages  arose  out  of  proximity  to  the  demand,  and  thereby 
enable  all  of  these  producers  to  compete  in  common  markets, 
develop  their  industries,  and  increase  their  traffic.  To  this 
end  rates  to  the  chief  markets  have  been  equalized,  regardless 
of  distance,  from  all  points  situated  in  broad  belts  containing 
the  principal  producing  centers.  The  yellow  pine  belt,  the 
California  fruit  belt,  and  the  coal  blankets  in  Ohio  and  West 
Virginia  are  examples.  Very  similar  adjustments  have  arisen 
in  connection  with  the  competition  in  common  markets  of  pro- 
ducers located  in  widely  separated  parts  of  the  country.    Rates 
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on  fruit  from  California,  for  example,  have  been  equalized 
with  rates  from  Florida  to  the  common  markets  in  the  middle 
west,  regardless  of  distance.  Through  such  means  market 
competition,  as  distinct  from  the  competition  of  transportation 
agencies  or  alternative  routes,  has  influenced  the  development 
of  the  rate  structure.  But  even  where  definite  and  compre- 
hensible interests  like  these  are  not  in  evidence,  mere  accident 
and  caprice  have  produced  the  widest  variations  in  charges  and 
an  almost  inconceivable  lack  of  uniformity.  Hundreds  of  rail- 
road corporations  have  played  an  independent  part  in  the  de- 
velopment of  the  rate  schedules,  and  in  the  absence  of  definite 
principles  to  guide  them,  the  result  has  been  chaotic  and  in  no 
small  measure  the  product  of  chance.* 

But  the  task  of  rationalizing  the  rate  structure  and  render- 
ing it  more  uniform  is  one  of  almost  insurmountable  difficulty. 
Existing  rate  adjustments,  however  unscientific  or  unfair  they 
may  be,  tend  very  strongly  to  perpetuate  themselves ;  for  these 
adjustments  have  served  as  one  of  the  principal  factors  in 
molding  past  industrial  development.  Although  industries 
and  communities  have  been  in  many  instances  artificially  en- 
couraged by  unduly  favorable  railway  rates,  the  precipitate 
removal  of  these  advantages  might  lead  to  serious  industrial 
disorganization.  A  radical  revision  of  the  structure  of  rates 
would  inevitably  result  in  the  dislocation  of  long-developed 
channels  of  trade,  the  substantial  weakening  or  destruction  of 
specific  enterprises  and  business  centers,  and  the  necessity  for 
sharp  realignment  of  producers  and  markets.  The  remedy, 
under  such  circumstances,  might  prove  more  harmful  than  the 
disease.    However  unacceptable,  in  theory  as  well  as  practice, 

*  In  the  words  of  the  Interstate  Commerce  Commission :  "The  rail- 
road rates  of  this  country  have  not  been  constructed  as  a  rule  upon 
any  scientific  basis,  and  this  is  especially  true  of  interstate  rates.  The 
traffic  officials  who  have  established  these  rates  have  generally  done  so 
without  any  special  inquiry  as  to  the  total  amount  of  revenue  which 
ought  to  be  produced,  or  as  to  the  part  of  that  burden  which  a  par- 
ticular commodity  ought  to  bear."  The  1910  Advance  Rate  Cases: 
Eastern  Case  (20  I.  C.  C.  248}. 
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the  existing  rate  system  may  be,  steps  toward  its  improvement 
must  be  taken  gradually  and  with  caution. 

The  proposal  recently  advocated  by  Commissioner  Robert 
W.  Woolley  of  the  Interstate  Commerce  Commission,  as  a 
means  of  simplifying  and  rendering  more  uniform  the  method 
of  fixing  freight  charges,  provides  an  excellent  illustration  of 
the  dangers  of  sweeping  reform  in  rate  adjustments,  in  the  light 
of  the  historical  character  of  the  rate  structure.*  Briefly 
stated,  the  suggested  plan  involves  the  acceptance  of  dis- 
tance— ^as  measured  in  car-mile  units — ^asa  sufficiently  exact 
reflection  of  the  cost  of  the  freight  service,  and  the  construc- 
tion of  rate  schedules  on  the  basis  of  such  cost,  the  terminal 
and  the  line-haul  elements  of  the  charge  being  separated.  Each 
rate  would  thus  be  constructed  by  adding  the  terminal  costs  at 
the  points  of  origin  and  destination  to  a  line-haul  charge  based 
on  a  specified  amount  per  carload  per  mile. 

A  straight  distance  tariff  of  this  character,  applicable  to  all 
commodities  and  under  all  transportation  conditions,  would 
doubtless  introduce  uniformity  and  definiteness  into  the  rate 
structure.  The  assumption,  however,  that  this  uniformity 
would  spring  from  the  adjustment  of  charges  on  the  basis  of 
cost,  distance  alone  being  the  criterion  of  cost,  is  a  daring  one. 
The  only  actual  costs  proposed  for  consideration  under  this 
plan  would  be  the  out-of-pocket  costs  of  terminal  operation. 
The  fixed  charges  and  constant  operating  expenditures  that 
are  not  logically  susceptible  to  specific  allocation  would  have 
to  be  spread  over  the  traffic  through  an  increase  of  the  line- 
haul  charge.  The  costs  of  hauling  the  traffic  over  the  open  line 
would  be  assumed  to  be  proportional,  regardless  of  the  com- 
modity, to  the  car  miles.  Altogether  this  would  amount  to  an 
allocation  of  expense  almost  as  arbitral^  as  any  now  in  use. 
It  is  highly  improbable  that  even  out-of-pocket  costs — exclud- 
ing terminal  and  special  service  costs — are  proportional  to  dis- 
tance.   Convincing  evidence  is  certainly  lacking  that  total  car- 

*See  Senate  Hearings,  p.  582,  et  seq.;  also  "How  Freight  Rates 
Should  Be  Made/'  Annals,  November,  1919,  pp.  156-169. 
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mile  costs  are  proportional  to  distance,  regardless  of  ihe  class 
of  traffic  or  the  conditions  of  operation. 

The  chief  objections  to  the  proposal,  however,  spring  from 
its  probable  practical  effects,  rather  than  from  its  theoretic 
weakness.  If  a  uniform  car  mileage  rate  were  applied  to  all 
commodities,  regardless  of  their  value,  there  would  follow  a 
radical  reduction  in  the  shipment  of  low  grade  freight,  with 
consequences  which  we  have  already  noted  in  earlier  pages. 
If  a  classification  of  some  sort  were  used,  varying  the  mileage 
rate  with  varying  types  of  commodities,  this  objection  might 
be  restricted  in  force.  It  is  very  unlikely,  however,  that  the 
large  scope  of  transportation  charges  now  in  effect— especially 
through  the  use  of  commodity  tariffs— even  in  so  far  as  they 
are  essential  to  the  best  utilization  of  railroad  plant  aiid  equip- 
ment, would  be  found  compatible  with  the  proposed  rate  basis.' 

But  these  new  rate  adjustments  would  tend  to  exert  an  even 
more  far-reaching  influence  through  the  virtual  imposition  of 
a  prohibitive  tax  upon  long  haul  freight.  The  economic  dis- 
turbance resulting  from  such  a  policy  would  be  keenly  felt, 
whatever  social  boon  might  ultimately  be  attainable  through 
its  instrumentality.  Producers  and  consumers  would  be  driven 
more  closely  together,  and  the  existing  system  of  concentrated 
production  and  extensive  markets  would  be  seriously  under- 
mined. The  method  of  radical  transformation  would  tend  to 
displace  the  process  of  evolutionary  development.  The  estab- 
lished channels  of  commerce  and  industry  would  be  subjected 

*C/.  the  following  from  Comtnissioner  WooUey^s  paper  in  the 
Annals,  November,  1919,  p.  166:  "Apart  from  these  ratings  (the 
freight  classifications),  however,  there  are  hundreds  of  exceptions, 
commodity  rates  and  special  commodity  rates,  which  were  estabHshed 
under  pressure  of  both  transportation  and  commercial  competition,  and 
with  little  reference  to  transportation  costs.  Here  again  the  rail- 
roads, whether  intentionally  or  not,  are  indirecdy  engaged  in  creating 
artificial  commercial  advantages  in  the  form  of  freight  rates  and  in 
like  form  imposing  unjust  burdens  and  inequalities.  These  are  the 
very  evils  that  legislation  providing  for  rate  regulation  Inttodei  to 
eliminate,  but  I  venture  the  suggestion  that  they  never  will  be  elim- 
inated until  we  have  established  a  uniform  rate  stnicture  onivcnally 
applicable.** 
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to  a  df^ee  of  change  and  interference  unmerited  by  the  in* 
dividualsy  industries,  and  conununities  that  had  been  relying 
upon  the  traditional  rate  structure,  and  would  be  unjustified 
by  the  benefits  likely  to  emerge  from  the  more  uniform  and 
systematic  adjustment  of  freight  charges. 

Improvement  in  rate  relationships  must  come  gradually, 
throiigh  piece-meal  modification  of  the  existing  structure, 
rather  than  through  the  sweeping  application  of  a  so-called 
scientific  mechanism.  The  fact  must  be  recognized  that  the 
problem  of  r^^ulati^g  the  relativity  of  rates  is  primarily  one 
of  eliminating  undesirable  discrimination  rather  than  of  dis- 
covering some  single  principle  of  rate-making  that  would  uni- 
versally commend  itself  on  purely  logical  grounds.  The  task 
of  molding  the  rate  structure  satisfactorily  will  then  be  re* 
garded  as  an  evokitionary  process  of  correctic^g  maladjust- 
ments, and  not  as  a  search  for  some  revolutionary  standard 
automatically  capable  of  promoting  the  public  good.  Vested 
interests,  however  suspicious  their  origin,  demand  some  degree 
of  reco^itioa;  complete  reversal  of  established  policy  places 
future  development,  as  well  as  past  achievement,  in  jeopardy. 

What  is  fundamentally  essential  in  the  existing  situation  is 
a  greater  socialization  of  railway  rates — ^  clearer  definition 
and  a  more  conscious  realization  of  social  ends,  and  the  grad- 
ual modification  of  rate  adjustments  toward  the  attainment  of 
these  ends.^   The  transportation  function,  through  the  medium 

'The  following. dicta  from  the  opinion  of  Commissioner  Franklin  K. 
Lane  in  the  191 1  California  fruit  case  (22  I.  C.  C.  157-158)  are  very 
suggestive:  ''Perhaps  the  United  States  will  one  day  declare  a  policy 
ol  its  own  in  this  regard  Primarily  it  is  a  matter  of  national  concern 
and  not  of  railroad  policy  as  to  what  system  of  rate  making  shall  ob- 
tain, so  long  as  the  carriers  receive  a  reasonable  return  upon  the  value 
of  their  property.  The  people  may  say  (i)  that  railroad  rates  shall  be 
made  so  as  to  carry  all  products  into  all  markets  within  the  four  lines 
of  the  country ;  or  (2)  that,  after  a  certain  narrow  limit  is  passed,  the 
whole  of  the  land  shall  be  one  zone;  or  (3)  a  system  of  rates  that  will 
keep  producers  and  consumers  as  near  together  as  possible,  and  elim- 
inate waste  in  transportation.  These  are  national  questions.  They  go 
to  the  very  future  of  our  industrial  life.  Upon  their  determination 
depends  the  character  of  the  farm  products  and  the  nature  of  the  in- 
dustries in  the  various  sections  of  the  country.    The  railroad  by  its 
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of  rate  relationships,  can  be  made  to  exert  a  determining  in- 
fluence upon  many  of  our  basic  social  and  economic  arrange- 
ments. The  more  uniform  distribution  of  population,  the 
checking  of  unwieldy  industrial  concentration  and  urban  con- 
gestion, the  shortening  of  distances  between  producers  and 
markets,  the  development  of  rural  communities  and  new  com- 
mercial centers,  the  public  control  of  the  extent  and  character 
of  import  and  export  trade,  the  building  up  of  nationally  de- 
sirable economic  enterprises — ^these  and  a  great  number  of 
similar  purposes  might,  if  accepted  as  socially  desirable,  be 
effectively  furthered  through  deliberate,  though  gradual,  rear- 
rangement of  rate  relationships.  Neither  distance,  nor  cost, 
nor  value  of  service,  nor  any  single  abstract  rule,  can  serve  as 
the  sole  criterion  of  the  reasonable  specific  rate.  Charges  should 
be  deemed  reasonable  which  promote  the  interests  of  society  as 
a  whole :  they  should  presumably  compensate  the  railroad  for 
at  least  the  out-of-pocket  cost  of  carriage ;  they  should  be  suf- 
ficiently low  in  specific  instances  to  permit  the  flow  of  socially 
desirable  traffic ;  they  should  not  accentuate  competitive  disad- 
vantages, and  they  should  equalize  them  only  in  so  far  as  the 
general  good  would  thereby  be  furthered ;  they  should  not  im- 
pose undue  hardship  on  special  sets  of  producers  or  on  particu- 
lar communities ;  they  should  be  adjusted  to  the  demands  of 
the  dominant  social  and  economic  ideals  of  the  time.  The  pri- 
mary concern  of  the  carriers  in  the  rate  question  is  centered 
in  the  total  flow  of  revenue,  so  that  their  private  investment 

rates  may  make  each  portion  of  the  country  largely  independent  of 
the  remainder,  or  it  may  make  of  the  Nation  one  economic  and  in- 
dustrial unit,  each  portion  thereof  doing  best  what  nature  has  fitted 
it  to  do  best  This  is  fundamentally  the  difference  in  the  philosophy 
which  underlies  the  two  methods  of  making  rates  which  have  been 
given  consideration  in  this  case.  Without  any  expression  of  policy 
from  Congress,  we  accept  the  policy  which  the  railroads  themselves 
have  made,  considering  that  upon  the  whole  the  results  arising  from 
such  policy  do  not  conflict  with  the  provisions  of  the  law.  There  is 
no  doubt  in  my  mind  but  that  the  Commission  could  not  itself  pre- 
scribe a  blanket  similar  to  that  obtaining  here,  and  which  we  are  ap- 
proving because  neither  the  carriers  nor  the  shippers  wish  it  de- 
stroyed." 
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may  be  conserved,  and  their  credit  status  maintained ;  the  ad- 
justment of  the  relativity  of  rates  is  altogether  a  public  func- 
tion. But  the  satisfactory  adjustment  of  rate  relationships 
must  always  remain  a  matter  of  policy — ^to  be  achieved,  not 
through  the  automatic  instrumentality  of  an  arbitrary  yard- 
stick, but  through  the  findings  of  sound  judgment,  in  the  light 
of  an  articulate  goal. 

But  the  public  task  in  the  regulation  of  railway  rates — 
whether  on  the  old  basis  or  with  more  conscious  prosecution 
of  social  ends — cannot  be  adequately  accomplished  without 
removal  of  the  conflict  between  state  and  federal  authority. 
The  plea  of  railroad  ofiicials  that  they  cannot  serve  and  obey 
forty-nine  masters  has  been  loudly  and  repeatedly  uttered,  and 
it  is  not  without  justification.  The  lack  of  uniformity  between 
state  and  federal  action,  and  in  many  instances  the  actual  con- 
flict between  their  policies  and  requirements,  have  operated  in 
the  past  as  among  the  most  potent  obstacles  to  progressive 
regulation.  The  practical  difficulties  involved  in  the  delimita- 
tion of  jurisdiction  between  the  state  and  federal  governments 
have  made  themselves  felt  in  all  aspects  of  railroad  regulation, 
but  in  no  other  matter  has  the  "conflict  of  authority"  been 
joined  so  strenuously  or  with  such  demoralizing  effects  as  in 
the  problem  of  rate  relationships.  Effective  public  control  of 
transportation  charges  is  virtually  impossible  without  some 
solution  of  this  difficulty. 

The  problem  arises  out  of  the  very  nature  of  our  dual  form 
of  government.  The  states  are  sovereign  in  all  matters  not 
expressly  delegated  to  federal  authority  by  the  constitution. 
Since  the  powers  of  Congress,  and  therefore  of  all  agencies 
acting  under  the  jurisdiction  of  the  national  legislature,  are 
restricted  to  the  regulation  of  commerce  between  the  states 
and  with  foreign  nations,  the  authority  of  the  state  legislatures 
to  regulate  intrastate  railway  rates  is  unquestioned.  But  the 
general  development  of  our  transportation  system  into  inter- 
state lines,  and  the  common  flow  of  railroad  traffic  inde- 
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pendently  of  political  boundaries,  have  made  it  apparent  that 
the  rate  problem  must  be  treated,  very  largely,  in  its  entirety. 
Railway  rates,  like  other  systems  of  prices,  form  a  whole  no 
part  of  which  can  be  disturbed  without  upsetting  the  entire 
system.  The  action  of  the  states  in  fixing  purely  intrastate 
rates,  therefore,  has  come  to  possess  great  national  significance 
and  to  produce  effects  by  no  means  confined  within  the  bounds 
of  their  own  political  units.  It  is  beyond  our  present  purpose 
to  describe  the  concrete  ways  in  which  state-made  rates  have 
invalidated  federal  policy,  or  to  trace  the  historical  steps  of 
the  legislative  and  judicial  process  whereby  a  progressive  re- 
striction of  state  authority  has  been  achieved.  Both  of  these 
matters  have  received  consideration  in  an  earlier  chapter.*  The 
essential  issues  appear  clearly.  If  the  obstacles  to  effective 
rate  regulation  are  to  be  cleared  away,  two  questions  must  be 
answered:  How  far  should  rate  regulation  be  an  exclusively 
national  function  ?  In  what  manner  can  the  nationalization  of 
rate  control  to  the  extent  deemed  necessary  best  be  accom- 
plished? 

Because  it  is  generally  acknowledged  that  the  states  have 
frequently  exercised  their  powers  over  the  rate  structure  in 
unintelligent  and  unduly  restrictive  fashion,  the  cry  is  loud, 
and  especially  loud  from  the  carriers  themselves,  for  the  total 
abrogation  of  state  authority  over  railroad  transportation — 
for  the  restriction  of  the  powers  of  the  state  commissions  to 
municipal  utilities  only.  The  most  valid  ground  for  this  atti- 
tude is  to  be  found  in  the  activities  of  a  few  of  the  local  com- 
missions, notably  that  of  Texas,  which  have  deemed  it  their 
duty  to  "protect"  home  shippers  by  forcing  upon  the  roads 
rate  adjustments  calculated  to  give  the  producers  within  their 

'See  Chapter  II,  supra.  Also  cf,  Robert  Mather,  "How  the  States 
Make  Interstate  Rates,"  Annals,  1908,  reprinted  in  W.  Z.  Ripley, 
Railway  Problems,  revised  edition,  p.  530;  the  author's  Railway 
Regulation,  chapter  IX,  ''The  Conflict  Between  State  and  Federal 
Authority";  and  W.  C.  Coleman,  "The  Evolution  of  Federal  Regu- 
lation of  Intrastate  Rates:  The  Shreveport  Rate  Cases/'  Harvard 
Law  Review,  VoL  XXVIII,  November,  1914. 
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state  boundaries  distinct  advantages  over  the  producers  in  con- 
tiguous states  and  in  competition  with  interstate  commerce. 
While  nearly  all  state-made  rates  inevitably  affect  the  char- 
acter of  the  general  rate  structure,  this  deliberate  prosecution 
of  the  policy  of  creating  discriminations  is  particularly  disas- 
trous, and  it  is  admittedly  essential  that  some  action  be  taken 
to  render  federal  authority  supreme  in  all  such  instances. 

It  does  not  follow,  however,  that  the  state  commissions  must 
be  entirely  eliminated  or  completely  shorn  of  power  in  the 
field  of  railroad  regulation.  Because  of  their  intimate  contact 
with  local  conditions,  the  state  commissions  fill  a  place  in  the 
system  of  regulatory  machinery  that  no  federal  agency  can 
adequately  assume.  In  the  narrower  field  of  rate  regulation, 
more  convincing  justification  can  be  advanced  for  exclusive 
federal  jurisdiction.  But  even  in  this  field  there  is  sound  rea- 
son for  the  exercise,  in  the  first  instance,  of  state  authority. 
The  regulation  of  intrastate  rates  by  the  state  commissions  is 
not  in  itself  undesirable ;  it  becomes  so  only  when  the  charges 
prescribed  are  of  such  character  as  to  interfere  with  the  regu- 
latory activities  of  the  Federal  Government.  Such  interference 
does  not  arise  when  the  state-made  rates  are  applied  to  traffic 
which  does  not  compete  directly  or  indirectly  with  interstate 
carriage,  nor  is  it  felt  substantially  even  when  local  and 
through  hauls  do  affect  each  other,  if  the  state  rates  are  not 
fixed  on  the  discriminatory  principle,  in  striking  disproportion 
to  interstate  charges.  Some  scope  is  left,  therefore,  for  Inti- 
mate and — at  the  worst — innocuous  local  control.  Moreover, 
because  of  the  constitutional  sovereignty  of  the  states,  there 
are  serious  legal  obstacles  to  the  complete  nationalization  of 
the  rate-making  function.  Compulsory  federal  incorporation 
of  all  railroad  systems  appears  to  be  the  only  means  of  cen- 
tralizing authority  over  intrastate  rates  in  the  national  govern- 
ment, and  even  this  method  is  believed  by  many  to  be  of 
doubtful  constitutionality,  unless  it  be  accomplished  with  the 
consent  of  the  carriers.  The  issue  is  whether  the  Government 
can,  without  violation  of  constitutional  guarantees,  confiscate 
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railroad  property  held  for  public  use  from  the  private  com* 
panies  as  now  organized  in  order  to  turn  it  over  to  federally 
incorporated  private  companies  for  an  identical  use. 

Fortunately,  the  trend  of  judicial  decision,  particularly  as 
reflected  in  the  judgment  of  the  United  States  Supreme  Court 
in  the  Shreveport  case,  opens  the  way  to  a  workable  compro- 
mise.* In  that  case  the  power  of  the  Interstate  Commerce  Com- 
mission to  change  state-made  intrastate  rates  which  were 
shown  to  burden  interstate  conunerce  came  into  question;  and 
under  the  power  of  the  Interstate  Commerce  Commission  to 
prevent  local  discrimination  the  court  upheld  the  supremacy 
of  federal  authority.  The  present  need  is  largely  for  a  clear 
legislative  enunciation  and  a  uniform*  administrative  and  judi- 
cial application  of  "the  Shreveport  principle."  If  it  were  gen- 
erally recognized  that  state-made  charges  are  subject  to  re- 
view by  federal  authority,  for  the  purpose  of  determining 
whether  they  operate  to  the  disadvantage  of  interstate  com- 
merce, the  policy  of  establishing  intentionally  discriminatory 
rates  would  be  discouraged;  and  the  attitude  of  state  legisla- 
tures and  commissions,  if  practical  machinery  of  cooperation 
were  also  created,  would  tend  to  change  from  one  of  hostility 
to  one  of  acquiescence  in  the  rate-making  principles  and  prac- 
tical adjustments  prescribed  by  the  Interstate  Commerce  Com- 
mission. In  the  light  of  these  circumstances,  there  ivas  need, 
with  the  resumption  of  private  management,  of  further  en- 
abling legislation,  which  would  expressly  clothe  the  Commis- 
sion with  power  to  review  intrastate  rates  believed  to  be  dis- 
criminatory with  reference  to  interstate  commerce,  and  to  ad- 
just these  rates  in  conformity  with  the  demands  of  the  gen- 
eral rate  structure.  Under  the  influence  of  such  a  policy  the 
control  of  railway  charges  would,  in  practice,  become  more  and 
more  nearly  an  exclusive  federal  function.  With  the  increas- 
ing combination  of  railway  lines,  the  growing  length  of  trans- 
portation hauls,  and  the  further  integration  of  industrial  proc- 

•  ii8  U.  S.  SS7;  230  U.  S.  352;  234  U.  S.  342. 
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esses,  the  various  elements  of  the  rate  structure  may  be  ex* 
pected  to  become  even  more  closely  interdependent  than  at 
present,  and  the  number  of  intrastate  charges  that  do  not  affect 
interstate  traffic  to  be  constantly  reduced.  Through  a  gradual 
process  of  development,  therefore,  the  complete  naticmalization 
of  rate  control  may  ultimately  be  realized. 

In  the  meantime,  however,  the  solution  of  the  problem  of 
conflicting  jurisdiction  could  be  measurably  facilitated  through 
the  establishment  of  machinery  of  cooperation  between  the 
nation  and  the  states.  The  regional  commission  plan  affords 
the  most  promising  proposal  for  this  purpose.  This  plan  con- 
templates dividing  the  country  into  a  number  of  districts,  each 
with  a  federal  regulatory  body  subsidiary  to  the  Interstate 
Commerce  Commission,  applying  the  principles  and  decisions 
of  the  central  authority  to  the  cases  arising  in  its  district,  much 
after  the  manner  of  an  inferior  court.  The  essence  of  the  idea 
lies  in  the  creation  of  a  limited  number  of  local  commissions 
in  control  of  reasonably  homogeneous  regions,  the  boundaries 
of  which  would  be  determined,  not  by  political  lines,  but  by 
the  natural  channels  of  traffic  movement.  Such  new  agencies 
might  be  relied  upon  to  relieve  the  Interstate  Commerce  Com- 
mission of  a  large  part  of  its  burden  of  detailed  administrative 
activity,  and  to  mold  the  regulative  process,  without  sacrific- 
ing uniformity  of  action,  in  the  direction  of  greater  harmony 
with  the  local  needs  of  particular  sections  of  the  country.  A 
central  commission  cannot  be  in  intimate  contact  with  the 
transportation  problems  of  a  continent,  these  problems  arising 
under  the  most  diverse  conditions.  Regional  commissions,  on 
the  other  hand,  would  exercise  jurisdiction  over  territories  in 
each  of  which  the  general  conditions  of  transportation  would  be 
reasonably  similar,  and  could  be  composed  of  men  directly  fa- 
miliar with  the  problems  of  their  respective  regions,  and  with 
the  particular  roads  and  shipping  interests  subject  to  the  con- 
trol of  federal  authority. 

The  present  spirit  of  controversy  existing  between  carriers, 
shippers,  and  consumers  might  thereby  be  lessened,  and  the 


276      THE  AMERICAN  RAILROAD  PROBLEM 

regional  bodies  might  serve  as  a  uniting  link  between  the  Inter- 
state Commerce  Commission  and  the  state  railroad  commis- 
sions. In  large  measure  the  traditional  difficulties  of  con- 
flicting authority  have  sprung  from  the  feeling  of  hostility  or 
divergence  of  purpose  that  has  prevailed  between  the  federal 
and  state  agencies.  No  solution  of  the  problem — short  of 
actual  elimination  of  the  state  commissions — is  likely  to 
prove  entirely  satisfactory,  until  a  greater  spirit  of  coopera- 
tion displaces  this  attitude;  and  the  regional  commissions 
would  be  in  a  strategic  position  to  stimulate  such  cooperation. 
They  would  be  close  to  the  problems  of  the  various  states  com- 
prehended in  their  respective  jurisdictions.  In  the  investiga- 
tion of  important  controversies  joint  hearings,  in  which  both 
the  state  commissioners  and  the  regional  commissioners  might 
participate,  could  readily  be  held.  These  intermediary  bodies 
could  interpret  the  views  of  the  Interstate  Commerce  Com- 
mission to  the  state  commissions,  and  tAcc  versa.  Through 
this  means,  therefore,  one  of  the  dominant  factors  responsible 
for  the  friction  and  confusion  of  the  present  situation  might 
be  eliminated.  Express  legislative  definition  of  the  power  of 
the  Interstate  Commerce  Commission  over  intrastate  rates  is 
unquestionably  necessary,  and  in  view  of  the  Shreveport  de- 
cision would  doubtless  be  held  constitutional.  But  such 
strengthening  of  federal  authority  might  increase  rather  than 
diminish  the  arrogant  independence  of  some  of  the  state  tribu- 
nals. The  processes  of  railway  regulation  are  in  great  need 
of  cooperative  spirit  and  unified  practice  among  the  control- 
ling public  agencies.  The  outstanding  advantage  of  the  regional 
commission  plan  consists  in  the  likelihood  that  it  would  pro- 
vide an  effective  means  for  achieving  these  desirable  ends.'' 

'The  exigencies  of  space  do  not  p^mit  a  detailed  discussion  of  the 
many  matters  of  procedure  that  might  improve  the  public  regulation 
of  rates.  The  pre-war  procedure  was  slow  and  cumbersome,  and 
came  into  touch  with  its  problems  at  too  late  a  stage  in  the  process. 
There  has  been  much  adverse  criticism  with  regard  to  both  the  initia- 
tion and  the  revision  of  railway  charges.  In  the  imtiation  of  rates 
the  attitude  of  shippers  was  largely  disregarded.  They  were  left  to 
their  remedy  after  the  event.    Two  policies  have  been  advocated  by 
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§j.    Railroad  Credit  and  the  Regulation  of  Security  Issues 

We  have  already  noted  that  the  tasks  of  rate  regulation 
present  a  dual  problem.  The  primary  function  of  the  original 
Interstate  Commerce  Commission  was  to  prevent  undesirable 
discriminations,  and  in  this  field  public  control  has  scored 
notable  successes  in  the  course  of  the  past  three  decades.  But 
the  problem  of  determining  the  general  rate  level  and  of  limit- 
ing railway  profits  still  remains  for  consideration.  This  ques- 
tion the  old  scheme  of  regulation  never  recognized  q'uite  ade- 
quately nor  faced  quite  frankly.  To  this  problem,  and  to  cer- 
tain closely  related  matters  bound  up  in  the  financial  regula- 
tion of  the  carriers,  we  must  now  turn. 

The  evils  of  both  an  inadequate  and  an  excessive  rate  level 
have  been  indicated  in  earlier  pages.  It  is  obvious  that  one 
of  the  fundamental  purposes  of  regulating  monopoly  is  to 

way  of  change.  The  first  is  that  the  Government  initiate  rates — the 
interest  of  the  carrier  being  limited  to  the  general  level  of  charges, 
and  the  question  of  relativity  being  primarily  of  public  concern.  In 
the  absence  of  a  government  guaranty  of  earnings,  and  in  view  of  the 
desirability  of  conserving  private  initiative,  there  seems  to  be  no 
sound  warrant  for  this  policy.  Government  representation  on  the 
directorates  of  the  carriers  would  constitute  a  sufficient  advance  in 
this  direction,  and  would  also  strengthen  the  regulative  process  in 
other  aspects  of  the  railroad  problem.  The  second  suggestion  con- 
templates the  organization  of  local  freight  rate  committees  in  im- 
portant traffic  centers  composed  of  railway  offi<:ials  and  representatives 
of  the  shipping  interests,  whose  duty  it  would  be  to  examine  proposed 
changes  of  rates  and  test  their  desirability  before  presenting  them  to 
any  commission  and  initiating  the  lengthy  process  of  investigation, 
suspension,  complaint,  and  review.  This  plan  has  much  merit.  Such 
rate  committees  would  bring  helpful  cooperation  between  the  carriers 
and  the  shippers,  and  would  reduce  subsequent  controversy  to  a  min- 
imum. The  public  power  of  revision  would  constitute  an  ample  safe- 
guard against  abuse  of  such  general  interests  as  are  not  represented 
by  the  shippers  immediately  involved.  Rate  revision  has  been  faulty — 
aside  from  the  questions  of  principle  that  have  received  detailed  dis- 
cussion in  the  preceding  pages — because  of  the  slowness  of  .the  process 
and  its  failure  to  reflect  sufficiently  the  special  needs  of  local  condi- 
tions. It  is  believed  that  an  increase  in  the  personnel  of  the  Interstate 
Commerce  Commission,  the  extension  of  its  bureau  plan  of  organiza- 
tion, and  the  creation  of  regional  commissions  of  the  general  type 
described  above  would  contribute  substantially  toward  the  elimina- 
tion of  these  defects. 
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secure  for  the  public  such  reasonable  charges  as  are  generally 
provided  by  the  competitive  situation  in  other  fields.  On  the 
other  hand— specially  in  a  period  of  small  capital  investment, 
meager  additions  and  betterments,  and  inadequate  facilities — 
the  protection  of  the  owners,  and  hence  of  the  service,  against 
unduly  low  charges  may  equally  be  deemed  a  proper  function 
of  the  state.  Since  the  level  of  railway  rates  at  the  termina- 
tion of  Federal  Control  was  admittedly  too  low — ^at  least  until 
the  readjustment  of  business  relations  might  produce  a  per- 
manent reduction  in  the  prices  of  commodities  and  the  wages 
of  labor — and  since  it  has  been  widely  claimed,  and  frequently 
admitted,  that  the  rate  policy  of  the  Interstate  Commerce  Com- 
mission for  more  than  a  decade  has  been  unduly  restrictive, 
this  aspect  of  the  regulative  process  must  receive  particular 
attention  in  an  analysis  of  reconstructive  policy.  The  prob- 
lem of  rates  as  thus  conceived  impinges  directly  on  the  ques- 
tion of  the  maintenance  of  railroad  credit. 

The  level  of  transportation  rates,  the  status  of  railroad 
credit,  and  the  flow  of  capital  investment  are  all  inextricably 
interwoven.  The  commitment  of  funds  to  commercial  and 
industrial  enterprise  is  motivated  almost  exclusively  by  the 
desire  for  profit.  It  is  well-nigh  axiomatic  that  new  funds  will 
not  flow  into  any  undertaking,  if  the  prospect  of  even  limited 
earnings  is  uncertain,  and  the  possibility  of  high  speculative 
returns  is  absent.  When  such  a  situation  eventuates  in  ordi- 
nary business  undertakings,  it  may  be  assumed  that  public  de- 
mand is  not  supporting  the  enterprise,  and  that  the  further  in- 
vestment of  economic  resources  would  be  socially  undesirable. 
But  no  such  conclusion  is  justified  in  the  railway  field.  The 
scantiness  of  railway  returns  may  be  largely  the  result  of  a 
restrictive  policy  of  public  rate  control.  The  carriers'  inability 
to  realize  adequate  earnings  does  not  necessarily  involve  ma- 
terial over-production  of  the  transportation  service  or  social 
repudiation  of  the  necessity  of  that  service.  Railway  rates 
must  be  so  regulated,  therefore,  as  not  merely  to  protect  the 
roads  against  the  confiscation  of  their  property,  but  to  pro- 
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vide  them  with  sufficient  income  to  stimulate  necessary  invest* 
ment  for  improvements  and  extensions. 

In  the  past  the  rate  level  has  not  always  been  adjusted  on 
such  a  basis.  Both  state  and  federal  regulatory  agencies  have 
generally  deemed  it  their  task  to  "protect"  the  public  by  com-  . 
pelting  rate  reductions  or  withstanding  proposed  advances 
whenever  possible.  In  its  origin  this  policy  was  not  altogether 
unreasonable.  These  agencies  were  created  largely  to  combat  - 
predatory  monopolies,  whose  charges  in  the  light  of  their  capi- 
tal commitments  were  often  irritatingly  excessive,  and  which 
were  functioning  for  many  years  under  conditions  of  con- 
stantly decreasing  railway  costs.  But  neither  of  these  char- 
acteristics are  representative  of  the  prevailing  situation.  Since 
the  powers  of  the  Interstate  Commerce  Commission  were 
strengthened  through  the  Hepburn  amendments  in  1906,  and 
especially  since  authority  to  suspend  rate  advances  was  vested 
in  the  Commission  in  1910,  the  costs  of  railway  operation 
have  been  constantly  growing,  and  the  ability  of  the  carriers 
to  increase  their  revenues  has  been  rendered  more  and  more 
difficult.  As  a  result,  the  task  of  maintaining  interest  and 
dividend  payments  has  too  frequently  exceeded  the  financial 
capacity  of  the  roads,  and  free  capital  has  found  little  attrac-  ^ 
tion  in  railroad  securities.  The  public  danger  of  this  situation, 
and  the  shortsightedness  of  the  policies — of  both  the  carriers 
and  the  regulatory  authorities — ^which  contributed  to  its  de- 
velopment, did  not  receive  due  recognition  until  the  period  of 
the  war,  when  the  burden  of  traffic  was  unprecedentedly  in- 
creased and  the  necessity  of  adequate  service  vitally  intensi- 
fied. It  was  then  realized  that  for  more  than  a  decade  the  ^ 
growth  in  traffic  had  swiftly  outstripped  the  development  of 
facilities,  that  both  extensive  and  intensive  expansion  of  rail- 
way plant  and  equipment  had  been  unduly  curtailed,  that  the 
American  transportation  system  was  inadequate. 

In  view  of  the  causal  relationship  between  service  and  credit, 
and  between  credit  and  rates,  the  inadequacy  of  the  transpor- 
tation service  and  the  demoralization  of  railroad  credit  that  ac- 
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companied  the  resumption  of  private  management,  can  be 
remedied,  of  course  (assuming  the  level  of  wages  and  of  com- 
modity prices  to  remain  substantially  unchanged),  through  an 
upward  revision  of  transportation  charges.  With  the  read- 
justment of  prices  and  wages,  further  rate  advances  might 
become  unnecessary,  and  reductions  might  become  feasible. 
But  whatever  the  absolute  level  of  charges,  a  more  liberal 
rate  policy  than  in  the  immediate  past,  fortified  by  just  pro- 
vision for  the  disposition  of  excess  earnings,  would  doubtless 
strengthen  railroad  credit.  But  the  character  of  the  rate  policy 
of  the  Interstate  Commerce  Commission  is  not  the  sole  cause 
of  the  impairment  of  railroad  credit,  and  its  speedy  rehabilita- 
tion demands  the  adoption  of  certain  subsidiary  financial 
measures,  both  temporary  and  permanent,  which  deserve  con- 
sideration before  we  enter  upon  the  question  of  the  regulation 
of  rates  and  the  limitation  of  profits. 

The  use  of  government  credit  in  support  of  the  roads,  which 
constituted  one  of  the  essential  policies  of  Federal  Control, 
must  be  continued  for  a  long  enough  period  to  permit  a  stable 
adjustment  of  railway  earnings  to  the  exigencies  of  the  in- 
dustrial situation.  Until  private  capital  is  once  more  flowing 
freely  into  the  transportation  industry,  it  would  be  disastrous 
to  withdraw  the  support  of  government  loans  at  reasonable 
interest  rates,  for  the  purchase  of  essential  equipment  and  the 
improvement  of  facilities.  But  the  financing  of  the  purchase 
of  equipment  might  also  be  facilitated,  independently  of  direct 
government  support,  through  the  pooling  of  railroad  credit. 
A  national  equipment  corporation  might  be  formed,  for  ex- 
ample, to  be  administered  by  representatives  of  both  the  rail- 
roads and  the  Government,  which  could  issue  obligations  se- 
cured by  newly  purchased  equipment  and  lease  this  equip- 
ment to  the  various  carriers  without  profit.  Since  it  is  now 
the  common  practice  of  railway  companies  to  purchase  equip- 
ment through  the  issue  of  their  own  equipment  trust  obliga- 
tions— ^title  in  such  equipment  being  vested  in  a  trustee  pend- 
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ing  the  liquidation  of  the  debt — ^the  proposed  plan  is  peculiarly 
applicable  to  this  t3rpe  of  financial  problem.  The  national 
equipment  corporation  would  become  a  sort  of  joint  trustee 
for  the  participating  roads,  a  single  large  issue  of  bonds  being 
floated  on  the  equipment  security  of  all  these  carriers  and  with 
the  support  of  their  joint  credit.  Through  such  pooling  of 
credit,  many  carriers  would  be  enabled  to  secure  needed  loco- 
motives and  cars  whose  independent  action  would  encotmter 
insurmountable  obstacles  to  financing  at  reasonable  rates ;  the 
large  unified  issues  of  the  national  corporation  would  possess 
elements  of  strength  and  safety  that  would  render  their  appeal 
to  investors  much  more  effective  than  the  small  individual  is- 
sues of  single  roads. 

And  the  pooling  of  credit  might  profitably  be  extended  to 
other  fields  than  the  purchase  of  equipment.  This  method  can 
be  more  widely  utilized,  for  example,  in  the  financing  of  ter- 
minal improvements.  In  this  case  the  basis  of  the  joint  obliga- 
tions would  be  property  jointly  owned  and  used  in  common 
by  many  carriers.  A  number  of  the  larger  and  more  important 
terminals,  and  a  substantial  proportion  of  the  local  terminal  rail- 
roads, have  resorted  to  this  policy  in  the  past.  The  present 
necessity  is  for  an  extension  of  this  financial  device  to  the 
task  of  improving  all  of  the  more  congested  terminals  in  which 
enlargement  of  plant  and  coordination  of  facilities  is  a  vital 
need.  In  some  of  our  terminal  cities  the  valuable  monopoly 
holdings  of  a  single  company  stand  in  the  way  of  joint  action. 
Corporations  whose  early  development  or  special  foresight 
enabled  them  to  acquire  strategic  sites  for  stations  and  3rards 
are  loath  to  surrender  their  monopolistic  advantages.  The 
leverage  of  vested  ownership  is  thus  made  to  obstruct  desir- 
able plans  for  the  coordination  and  common  use  of  existing 
facilities,  or  for  the  joint  financing  of  such  improvements  as 
are  deemed  necessary  for  the  general  good.  While  established 
interests  are  entitled  to  reasonable  recognition,  and  to  just 
compensation  when  appropriated  to  the  public  use,  the  abuses 
incident  to  exclusive  ownership  or  control  of  terminal  proper- 
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ties  render  this  a  legitimate  field  for  government  intervention. 
The  Interstate  Commerce  Commission  might  very  properly, 
and  to  the  decided  advantage  of  the  public  interest,  be  author- 
ized, under  the  power  to  compel  adequate  service,  to  order 
necessary  terminal  improvements,  to  be  jointly  financed  by  the 
carriers  concerned.  Credit  difficulties  would  thereby  be  re- 
lieved and  the  efficiency  of  the  transportation  service  greatly 
enhanced. 

But  the  advantages  inherent  [n  the  pooling  of  credit  can  be 
most  effectively  realized  through  actual  railroad  consolida- 
tion. In  the  preceding  chapter  the  need  of  unification  was 
considered  primarily  from  the  standpoint  of  operation  and 
service.  It  is  equally  essential  for  the  strengthening  of  rail- 
road credit.  Extensive  consolidation  of  transportation  lines 
means  the  massing  of  railway  resources  on  a  grand  scale — the 
pooling  of  credit  in  most  comprehensive  fashion — ^and  if  such 
a  policy  is  likely  to  prove  advantageous  in  the  specific  tasks  of 
equipment  purchases  and  terminal  improvements,  it  is  bound 
to  advance  the  general  credit  situation.  As  a  systematic  re- 
gional scheme  of  railroad  consolidation  is  slowly  evolved  out 
of  our  multifarious  network  of  independent  transportation 
lines,  the  basic  difficulties  of  the  credit  situation  will  be  grad- 
ually cleared  away.  Specifically,  one  of  the  most  stub- 
bom  sources  of  difficulty  is  to  be  found  in  the  "strong  and 
weak  road  problem/'  However  liberal  the  eflforts  of 
the  public  authorities  to  establish  adequate  rates  for  the  car- 
riers as  a  whole,  and  however  extensive  the  informal 
methods  of  financial  cooperation  entered  into  by  the  railroad 
corporations,  the  presence  of  independent  "weak  roads"  in  the 
transportation  system  is  bound  to  injure  the  status  of  railroad 
credit.  These  roads  continue  to  operate  at  a  disadvantage, 
financially  as  well  as  physically,  causing  undermaintenance  of 
their  existing  facilities  and  inability  to  provide  reasonable  ex- 
tensions and  improvements;  they  thus  impair  the  transporta- 
tion service  as  a  whole,  and  prevent  the  development  of  the 
communities  dependent  upon  them.    And  complete  failure  of 
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the  weakest  of  them  tends  to  undermine  the  confidence  of  in- 
vestors in  the  entire  list  of  railroad  securities.  The  strong  and 
weak  road  problem  constitutes  as  significant  an  element  in  the 
question  of  railroad  credit  as  in  the  formulation  of  rules  of 
rate-making.  Only  through  a  sufiiciently  comprehensive  policy 
of  compulsory  railroad  consolidation  can  it  be  finally  adjusted. 

But  such  positive  measures  as  have  thus  far  been  suggested 
are  bound  to  prove  futile,  if  unaccompanied  by  vigorous  and 
effective  public  control  of  the  issuance  of  railroad  securities. 
Private  financial  mismanagement,  in  the  form  of  inflated  capi- 
talization and  improper  disposition  of  capital  funds,  has  served 
as  one  of  the  most  potent  obstacles  to  the  sufliciency  of  the  rate 
level,  the  maintenance  of  railroad  credit,  and  the  adequate  de- 
velopment of  the  transportation  service.  This  obstacle  must 
be  removed,  if  the  railroad  industry  is  to  cease  providing  a 
fruitful  field  for  speculative  operations,  if  the  confidence  of 
capital  in  railroad  investment  is  to  be  restored,  and  if  the 
public  is  to  have  reasonable  assurance  that  the  advantages  of 
a  more  liberal  rate  policy  will  not  be  dissipated  through  dis- 
honest or  imprudent  financial  management. 

The  regulation  of  railway  security  issues,  as  of  all  corpo- 
rate securities,  might  be  strongly  urged  on  the  ground  of  afford- 
ing protection  to  bona  fide  investors.  The  evils  of  overcapital- 
ization and  financial  manipulation  are  many;  and  the  defraud- 
ing of  innocent  investors  and  minority  shareholders  by  "in- 
siders'* is  not  the  least  of  them.  Under  the  complexities  of 
business  organization  and  intercorporate  relationships  that  pre- 
vail to-day,  the  doctrine  of  caueaf  empior,  as  applied  to  cor- 
poration securities  generally,  is  as  inadequate  socially  as  the 
laissez-faire  philosophy  which  gave  it  birth.  But  when  the 
problem  of  improper  capitalization  is  viewed  from  the  stand- 
point of  the  private  investor,  the  railroads  are  not  the  only, 
nor  even  the  chief,  offenders.  Loose  financial  practices  have 
pervaded  the  entire  industrial  field.  Whether  or  not  the  power 
of  government  shall  be  used  to  protect  unwary  purchasers  of 
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stocks  and  bonds  is  a  problem  in  which  all  corporations  are 
on  sdSstantially  the  same  plane,  and  in  which  the  entire  ques- 
tion of  the  proper  extent  of  public  interference  with  private 
enterprise  is  involved.  But  whatever  policy  may  be  adopted 
as  to  this  larger  problem,  the  necessity  of  security  regulaticm 
in  the  railroad  industry  cannot  be  questioned. 

There  is  as  distinct  a  public  warrant  for  the  regulation  of 
railroad  security  issues  as  there  is  a  definite  public  interest  in 
the  maintenance  of  reasonable  rates,  adequate  service,  and 
sound  credit.  In  its  broadest  aspect,  the  regulatory  function 
may  best  be  defined  as  an  attempt  to  secure  to  the  public  the 
best  service  compatible  with  reasonable  rates.  Such  rates  and 
service  are  impossible  of  achievement  without  sound  credit. 
And  after  more  than  thirty  years  of  experience  with  railroad 
regulation  by  the  Federal  Government,  the  conviction  has  be- 
come firmly  established  that  no  one  of  these  objectives  can  be 
satisfactorily  attained  under  conditions  of  unlimited  corporate 
freedom  in  the  matter  of  financial  organization.  Unwar- 
ranted inflation  of  capital  issues,  unwise  arrangement  of  se- 
curities, and  unscrupulous  manipulation  have  emerged  periodi- 
cally even  in  recent  years.  These  practices  have  exerted,  and 
are  bound  to  exert,  a  significant  influence  upon  rates,  service, 
and  credit.* 

A  marked  conflict  of  opinion  has  always  existed  as  to 
whether  capitalization  produces  any  effect  on  rates.  The 
spokesmen  for  the  railroads  have  generally  denied  the  exis- 
tence of  any  such  relationship.  In  the  initiation  of  railway 
charges,  they  argue,  the  value  of  the  service,  and  its  cost  as 
far  as  ascertainable,  are  the  primary  considerations;  the 
amount  of  outstanding  securities  plays  no  part  in  the  adjust- 
ment. And  in  the  public  regulation  of  rates,  the  clear  trend  of 
both  judicial  and  commission  opinion  is  against  the  recognition 

*An  excellent  recent  discussion  of  the  effect  of  capitalization  on 
rates  and  service  and  its  influence  on  credit  is  to  be  found  in  James 
C.  Bonbright,  Railroad  Capitalisation,  chapters  I  and  II,  pp.  13-63 
(Columbia  Studies  in  History,  Economics  and  Public  Law,  Vol  XCV, 
Na  i).    See  also,  ibid^  Appendix  A  and  B,  pp.  156-168L 
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of  the  volume  of  outstanding  securities,  fictitious  as  well  as 
genuine,  as  a  basis  of  "fair  value."  •  These  contentions  may- 
be accepted  as  valid  in  principle,  but  there  is  ample  testimony 
that  in  practice  over-capitalization  tends  to  result  in  excessive 
charges. 

Capitalization  is  frequently  accepted  as  evidence  of  invest- 
ment, if  not  as  a  distinct  factor  in  determining  the  value  base 
on  which  the  reasonableness  of  rates  is  to  be  tested;  and  the 
necessity  of  supporting  railway  credit — the  strength  of  which 
is  determined,  concretely,  by  the  return  available  on  stocks  and 
bonds,  rather  than  by  the  general  extent  of  transportation 
revenue — often  leads  to  an  increase  in  the  rate  of  return  be- 
cause of  inflated  capitalization.*  "It  is  often  said,"  in  the 
words  of  Interstate  Commerce  Commissioner  Clements,  "that 
capitalization  has  nothing  to  do  with  the  question  of  reason- 
able rates.  Perhaps  legally  and  technically  speaking  that  id 
true,  but  as  a  matter  of  fact  it  is  never  left  out  of  view."  *• 
However  strictly  railway  charges  may  be  regulated,  the  exces- 
sive issuance  of  securities  creates  vested  interests  that  few 
courts  or  commissions  have  the  hardihood  to  ignore  altogether. 
It  is  generally  true  that  rates  are  not  explicitly  and  directly 
based  on  capitalization;  but  the  inevitable,  though  indirect, 
relationship  between  them,  especially  through  the  medium  of 
the  rate  of  return  as  affected  by  the  credit  influence,  has  re- 
peatedly received  recognition  by  tfie  regulating  authorities.  The 
Interstate  Commerce  Commission  has  clearly  discerned  the 
character  of  the  more  important  circumstances  which  create 
this  intimate  relationship  between  the  volume  of  railway  se- 
curities and  the  level  of  railway  charges : 

''When  one  holds  in  mind  how  persistently  the  courts  oppose 
the  enforced  approach  of  railway  tariffs  to  the  line  of  confis- 
cation; when  one  comes  to  realize  how  eager  the  carriers  are 
to  restore  to  their  property  accounts  the  value  of  the  improve- 

•C/.  James  C.  Bonbright,  op,  cit,  pp.  36-37. 
^  National  Association  of  Railway  Commissioners,  Proceedings,  a4th 
convention,  1912,  p.  2191 
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ments  of  past  years  paid  out  of  revenues ;  when  one  clearly  un- 
derstands that  so  long  as  railways  which  operate  on  different 
levds  of  cost  continue  to  compete  for  the  same  traffic,  there 
must  result  a  permanent  differential  profit  to  the  more  for- 
tunate road;  and,  finally,  when  one  reflects  upon  the  fact  that 
securities  once  issued  are  ordinarily  beyond  recall  and  beyond 
control,  it  is  difficult  to  see  how  one  can  assert  that  the  kind  and 
amount  of  securities  issued  by  a  public  service  industry  have  no 
bearing  on  the  problem  of  railway  tariffs  as  that  problem  must 
be  regarded  by  the  commission  and  by  the  courts/'  ^* 

The  adverse  effect  of  over-capitalization  on  service  is  more 
direct  and  more  significant :  the  demands  of  the  transportation 
service  that  the  financial  structure  be  sound  are  even  more 
compelling  than  the  necessities  of  reasonable  rate  adjustment. 
The  most  clearly  recognized  responsibility  of  railway  manage- 
ments is  to  earn  profits  for  the  shareholders  who  placed  them 
in  power.  Unsound  financing,  under  such  circumstances,  sub- 
jects these  managements  to  an  irresistible  pressure  for  the 
realization  of  earnings  and  the  distribution  of  dividends  that 
dre  not  l^timatdy  provided  by  the  flow  of  transportation 
revenue.  Impairment  of  the  service  is  an  inevitable  outcome 
of  this  situation.  Either  the  plant  is  neglected,  in  order  that 
an  apparently  favorable  financial  showing  may  be  made  and 
the  credit  of  the  carrier  temporarily  maintained,  or  the  market 
estimate  of  the  carrier's  securities  becomes  so  depressed  that 
its  ability  to  attract  new  funds  for  needed  improvements  and 
extensions  is  almost  entirely  destroyed.  In  most  instances  of 
inflated  or  improper  capitalization,  both  of  these  results  fol- 
low, ultimately  leading  to  serious  financial  embarrassment, 
receivership,  reorganization,  and  a  laborious  struggle  to  obtain 
funds  for  the  rehabilitation  of  the  property. 

Flagrant  resort  to  stock  watering  is  generally  accompanied 
by  a  variety  of  questionable  practices  designed  to  give  an  ap- 
pearance of  substance  and  reality  to  the  nominal  capitaliza- 
tion— ^to  the  inevitable  impairment  of  service,  the  misuse  of 

"Twenty-second  Annual  Report  of  the  Interstate  Commerce  Com- 
mission, 1908,  p.  86. 
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operating  revenue,  and  the  ultimate  destruction  of  railroad 
credit.  Maintenance  is  reduced  to  the  lowest  possible  limits; 
insufficient  depreciation  reserves  are  set  up  to  retain  the 
original  investment  intact;  no  provision  is  made  for  business 
contingencies.  The  property  is  thereby  stripped  and  the 
service  is  cheapened — ^in  order  that  interest  may  be  paid  and 
dividends  maintained.  And  not  infrequently  the  complexities 
of  an  unsound  financial  structure,  and  the  improper  practices 
just  indicated,  lead  to  dishonest  misrepresentation  and  manipu- 
lation.**   The  same  general  result  follows.    Railroad  credit  is 

^Cf,  the  following  account  of  some  of  the  subsidiary  methods  often 
resorted  to  in  connection  with  the  practice  of  stock  watering:  "Al- 
though stock  watering  is  a  favorite  device^  by  which  speculative  finan- 
ciers attempt  to  inflate  market  values,  it  is  not  the  only  device.  In- 
deed, unless  used  in  connection  with  other  methods  of  creating  false 
hopes,  it  is  not  apt  to  be  effective.  Promoters  never  rely  solely  on 
the  tendency  of  investors  to  think  that  more  stock  means  more  earn- 
ings; they  attempt  to  further  that  tendency  by  various  kinds  of 
manipulation.  Glowing  prospectuses  and  optimistic  financial  state- 
ments are  issued;  investors  are  assured  that  the  higher  capitalization 
is  justified  by  the  increased  earning  power  that  may  be  expected  as  a 
result  of  the  new  management,  or  as  a  result  of  the  advantages  of 
consolidation  with  other  companies.  The  deception  may  be  even  more 
downright:  it  may  take  the  form  of  falsified  earnings  statements, 
'padded'  balance  sheets,  and  false  rumors  of  increased  dividends. 

"American  railway  history  can  show  many  examples  of  these  forms 
of  deception,  although,  in  recent  years,  the  situation  has  been  much 
improved  by  the  strict  accounting  regulations  of  the  Interstate  Com- 
merce Commission.  The  Erie,  in  its  early  days,  seriously  overstated 
its  earnings  in  order  to  pay  unearned  dividends.  The  Louisville  and 
Nashville  is  reported  by  the  Interstate  Commerce  Commission  to  have 
made  improper  charges  on  its  balance  sheet  to  property  account  in 
order  to  offset  the  liabilities  created  by  a  series  of  stock  dividends 
bsued  between  i860  and  1891.  {^  I.  C.  C.  Rep.  168;,  [1915]-)  More 
recent  cases  of  misrepresentation  have  been  brought  to  light  by  sev- 
eral railway  failures  occurring  within  the  last  few  years.  Part  of  the 
troubles  of  the  Pere  Marquette  and  of  the  Cincinnati,  Hamilton  & 
Dayton  was  attributed  by  the  Interstate  Commerce  Commission  to  an 
excessive  capitalization  placed  upon  the  companies  in  the  early  part 
of  the  present  century  by  a  speculative  and  unscrupulous  manage- 
ment In  order  to  make  a  market  for  these  securities,  interest  and 
dividends  were  paid  out  of  capital — a  fact  which  was  concealed  by 
improper  charges  to  capital  account  (44  I.  C.  C.  Rep.  i  [1917]*)  By 
similar  practices  the  Rock  Island  management,  under  the  Reid-Moore 
control,  attempted  to  give  an  appearance  of  reality  to  a  grossly  in- 
flated capitalization.  (36  1.  C  C.  Rep.  43  [1915].)"  James  C.  Bon- 
bright,  op,  cit,,  pp.  57-^ 
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weakened  and  the  provision  of  adequate  service  rendered  im- 
possible. However  extensive  the  authority  of  the  Interstate 
Commerce  Commission  to  regulate  the  transportation  service, 
its  efforts  will  be  f  utile,  if  the  carriers,  because  of  financial  mis- 
management, are  deprived  of  necessary  funds  with  which  to 
maintain  an  adequate  service.  It  is  an  integral  part  of  the 
regulative  process,  therefore,  particularly  from  the  standpoint 
of  service,  to  prevent,  as  far  as  possible,  the  existence  of  over- 
capitalization in  the  railroad  industry,  and  to  remove  the 
danger  of  uncontrolled  financial  raiding  of  the  carriers  by  the 
first  selfishly-minded  and  unscrupulous  management  that  may 
be  raised  to  power.^* 

It  appears  from  the  foregoing  analysis  that  improper  capi- 
talization leads  to  excessive  charges  and  to  impaired  service 
largely  through  its  destructive  influence  upon  the  credit  of 
the  carriers  concerned.  The  rate  of  return  allowed  to  the 
railroads  by  regulatory  agencies  tends  to  be  increased,  in 
order  that  a  sufficient  flow  of  new  capital  may  be  attracted 
into  the  field,  and  under-maintenance  of  plant  and  equipment, 
as  well  as  inability  to  provide  for  necessary  improvements  and 
extensions,  are  induced  by  demoralization  of  credit.  This  ad- 
verse credit  influence  may  spring  from  the  undesirable  ar- 

^  "Perhaps  the  two  best  examples  in  recent  railroad  history  of  the 
evils  of  stock  watering  to  which  we  have  alluded  are  the  Alton  re- 
organization in  189^1900  and  the  Rock  Island  reorganization  in  1902. 
Before  its  reorganization,  each  of  these  roads  was  in  sound  financial 
condition  and  was  able  to  pay  reasonable  dividends  on  a  conservative 
capitalization.  Then  came  the  new  managements,  with  policies  of  ex- 
pansion and  with  promises  of  greatly  increased  earnings.  In  order 
to  enhance  the  market  values  of  the  securities  and  thus  to  sell  out  at 
a  handsome  profit,  these  controlling  interests  proceeded  by  various 
devices  to  innate  the  capitalfeation  far  out  of  proportion  to  the  in- 
creased investment  in  the  properties.  For  a  short  period  of  time,  the 
increase  in  the  nominal  capitalization  caused  the  market  value  of  the 
stocks  and  bonds  to  rise  far  above  the  old  figures.  But  soon  it  became 
evident  that  the  heavier  burden  of  interest  and  dividends  was  far 
beyond  the  ability  of  the  companies  to  pay.  Then  the  bubbles  burst. 
The  Rock  Island,  in  1915,  went  into  the  hands  of  a  receiver,  and  the 
Alton,  its  credit  seriously  impaired,  barely  escaped  a  similar  fate 
owing,  it  is  said,  to  the  financial  support  of  the  Union  Pacific."  Ibid., 
pp.  55-5^ 
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rangement  of  capitalization  as  well  as  from  the  excessive  is- 
suance of  securities.  The  overloading  of  the  financial  plan 
with  bonded  indebtedness  creates  a  mass  of  fixed  obligations 
which  must  be  met  even  in  the  face  of  seriously  contracting 
revenues,  and  leads  directly  to  failure,  receivership,  and  re- 
organization. The  inclusion  of  unwarranted  amounts  of  pre- 
ferred stocks,  especially  when  cumulative,  likewise  operates 
to  bring  on  financial  embarrassment,  through  the  weakening 
of  credit  and  the  draining  of  essential  working  capital,  in  spite 
of  the  fact  that  preferred  stocks,  from  the  legal  standpoint, 
create  contingent  rather  than  fixed  obligations.  And  even  such 
inflation  as  manifests  itself  through  the  overissue  of  common 
stocks  tends  to  introduce  credit  difficulties,  because  neither  the 
contingent  character  of  the  obligation  nor  the  absence  of  a 
fixed  dividend  rate  destroys  altogether  the  influence  of  the 
fact  that  the  security  holder's  expectations  must  necessarily 
be  disappointed  when  the  flow  of  transportation  revenue  ren- 
ders the  carrier  incapable  of  initiating  or  maintaining  a  policy 
of  dividend  disbursement.**  A  sound  credit  structure  cannot 
be  reared  on  unsound  financial  foundations. 

Credit  is  also  subject  to  intangible  influences.  The  basis  for 
its  maintenance  is  largely  psychological  m  character,  consisting 
in  the  confidence  of  the  public  that  the  corporations  involved 
will  be  able  to  meet  their  financial  obligations,  fixed  and  con- 
tingent. In  the  not  distant  past  railroad  securities  conmianded 
such  confidence.  In  the  early  part  of  the  present  century  the 
issues  of  our  better  railway  companies  were  among  the  most 
salable  securities  on  the  market,  the  public  confid^^ence  shown 
toward  them  being  incomparably  greater  than  that  accorded  to 
the  stocks  and  bonds  of  industrial  corporations.  In  the  past 
decade  or  more,  however,  a  number  of  factors  have  been  op- 
erative tending  to  destroy  this  confidence.  The  railroads,  in 
the  main,  explain  this  radical  change  in  public  attitude  by  ex- 
clusive reference  to  the  strengthening  of  the  regulative  process 


M 


Cf.  Ibid.,  pp.  6i-6a. 
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and  the  imposition  of  an  unduly  restrictive  rate  policy;  the 
hostili^  of  the  state  commissions,  and  the  refusal  of  the  In- 
terstate Commerce  Commission,  in  a  number  of  notable  and 
much-discussed  cases,  to  permit  any  substantial  increase  in 
the  rate  level,  in  spite  of  increasing  costs  of  operation,  are 
made  to  bear  the  brunt  of  the  responsibility.  This  diagnosis 
of  the  carriers  would  be  fully  justified  only  if  the  reasonable- 
ness of  the  rate  level  were  tested  by  the  rate  of  return  it 
would  yield  on  actual  investment,  honestly  and  prudently 
made,  without  addition  of  unwarranted  speculative  and  in- 
tangible elements  of  value,  and  if  the  roads  had  been  free  of 
the  financial  malpractice  which  has  so  f  requentiy  resulted  in 
the  dissipation  of  railroad  capital  and  the  misdirection  of 
transportation  earnings.^  But  these  railway  claims,  whether 
true  or  false,  have  played  their  part  in  the  impairment  of 
railway  credit.  The  carriers  found  themselves  in  the  anoma- 
lous  position  of  destroying  their  credit  in  the  attempt  to  pre- 
serve and  strengthen  it — through  the  confession  of  financial 
weakness  involved  in  their  representations  to  the  Interstate 
Commerce  Commission  and  other  investigatory  bodies,  and 
throi^h  the  pessimistic  tone  of  their  appeals  to  the  public. 
This  situation  made  the  financing  of  improvements  and  re- 
funding operations  increasingly  difficult,  and  compelled  a 
growing  resort  to  the  issuance  of  bonds  rather  than  of  capital 
stocks — z  factor  which  further  weakened  the  financial  status 
of  the  railroads.  As  a  result,  therefore,  of  both  the  conserva- 
tive attitude  of  the  regulatory  commissions  and  of  the  propa- 
gandist activities  of  the  roads,  public  confidence  in  the  ade- 
quacy and  stability  of  railway  earnings  was  seriously  shaken. 
But  an  equally  potent  cause  of  this  gradual  undermining  of 
public  confidence,  which  is  of  the  very  essence  of  credit,  was 
the  frequent  irresponsibility  and  intermittent  dishonesty  of 

"For  an  interesting,  and  somewhat  detailed,  presentation  of  both 
sides  of  this  controversy,  see  the  correspondence  between  Charles  C. 
McGiord,  of  the  Interstate  Commerce  Commission,  and  Francis  H. 
Sisson,  Vice-President  of  the  Guaranty  Trust  Company,  which  is 
incorporated  in  the  record  of  the  Senate  Hearings,  pp.  285-297. 
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railway  managements.  The  spectacle  of  the  New  Haven  and 
Rock  Island  disasters,  for  example,  was  not  without  its  effect. 
While  dangerously  speculative  financing  had  characterized 
railroad  development  in  this  country  from  the  beginning,  in 
these  and  similar  cases  imprudent  or  fraudulent  dealings  had 
in  a  few  years  reduced  well-established  and  successful  trans- 
portation systems  to  bankruptcy.  Confidence  in  railway  finan- 
cial management  could  not  withstand  such  shocks  without  de- 
moralization of  credit.  Add  to  this  condition  of  affairs  the 
fact  that  inflated  capitalization  had  rendered  it  impossible  for 
many  roads  to  disburse  any  substantial  dividends  in  spite  of 
reasonably  adequate  earnings  on  their  bona  fide  investment, 
and  the  further  fact  that  such  destruction  of  confidence  as 
we  have  been  noting  inevitably  sweeps  more  widely  than  it 
should,  tending  to  impair  the  credit  position  of  soundly 
financed  and  conservatively  managed  corporations  along  with 
that  of  the  companies  directly  guilty  of  abuse — ^and  the  de- 
cline of  railroad  credit  in  the  years  immediately  preceding  the 
Great  War  is  easily  comprehensible.*' 

These  considerations — both  intimately  and  vitally  connected 
with  the  essential  elements  of  the  regulative  process — consti- 
tute the  basis  of  the  need  of  public  regulation  of  railroad  se- 
curity issues.  Such  regulation  is  an  indispensable,  if  sub- 
sidiary, means  of  maintaining  a  continuous  flow  of  adequate 
transportation  service  at  reasonable  rates.  The  development 
of  appropriate  principles  and  machinery  of  government  control 
over  capitalization  and  capital  expenditures  would  remove 
altogether  the  possibility  of  further  resort  to  the  more  flagrant 
t3rpes  of  financial  manipulation;  and  it  would  tend  to  insure 
that  capital  committed  to  railroad  enterprise  is  really  neces- 
sary, that  it  is  legitimately  used  for  legitimate  purposes,  that 
the  total  quantity  of  securities  issued  is  reasonably  equiva- 
lent to  the  value  of  the  property  received,  and  that  the  obliga- 
tions which  they  represent,  by  virtue  of  the  arrangement  of 

^Cf.   Max  Thclen.  "Desirable  Scope  and  Method  of  Federal  Reg- 
ulation  of    Railroad    Securities,"   Annals,  March,   1918,  p.  191. 
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the  corporate  instruments,  are  not  imposing  an  undue  burden 
upon  the  normal  earning  capacity  of  the  roads  involved.  Such 
a  system  of  regulation  predicates  the  approval  of  governmental 
authority  as  a  condition  of  the  issuance  of  railroad  securities^ 
and  a  reasonable  degree  of  supervision  over  the  actual  dis- 
bursement of  capital  expenditures.  While  it  is  impracticable 
through  financial  regulation  of  this  character,  or  in  any  other 
way  perhaps,  to  eliminate  altogether  the  possibility  of  railroad 
failures,  and  while  it  is  undesirable  that  such  government  con- 
trol should  constitute— even  by  implication — any  guaranty, 
legal  or  moral,  of  the  financial  validity  or  merit  of  railway 
security  issues,  the  public  would  certainly  enjoy  a  reliable 
assurance  that  capital  funds  committed  to  railroad  undertak- 
ings are  being  subjected  only  to  the  normal  risks  of  industrial 
enterprise.  The  establishment  and  progressive  development  of 
such  regulative  policy,  coupled  with  a  continuance  of  the 
practice  followed  by  many  of  the  roads  of  reinvesting  surplus 
earnings,  would,  even  in  the  absence  of  any  attempt  to  scale 
down  existing  over-capitalization,  gradually  remove  from  the 
carriers  the  general  stigma  and  concrete  obstacles  that  spring 
from  a  condition  of  inflated  capitalization,  and  substantially 
improve  their  ability  to  issue  securities  upon  which  the  actual 
payment  of  an  adequate  return  would  be  feasible.  The  wise 
performance  of  this  regulative  function  would  help  restore  to 
the  railroads  the  public  confidence  which  they  once  enjoyed, 
and  of  which  they  are  in  special  need  during  the  present  criti- 
cal condition  of  railroad  credit. 

In  order  that  security  regulation  may  be  effective,  it  must 
be  uniform.  Government  authority  must  be  centralized;  its 
scope  must  be  national,  and  the  agency  for  its  exercise,  fed- 
eral. More  than  twenty  of  the  states  have  provision  for  the 
regulation  of  the  securities  of  railroads  and  other  public  util- 
ities. The  activities  of  the  more  important  of  these  states — 
notably  Massachusetts,  New  York,  Wisconsin,  and  California 
— ^have  been  highly  successful  as  applied  to  local  utilities  and 
will  prove  helpful,  even  as  regards  the  railroads,  by  pointing 
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the  method  and  direction  of  federal  control.  But  that  state 
regulation  is  inadequate  in  the  railway  field  is  evidenced  by 
the  emergence,  even  in  recent  years,  of  the  many  cases  of  fla- 
grant financial  abuse  to  which  reference  has  already  been 
made.  Responsibility  for  this  situation  does  not  attach  ex- 
clusively to  the  inaction  or  unwise  action  of  particular  states 
or  of  their  commissions;  it  is  an  inevitable  outcome  of  the 
dominantly  interstate  character  of  our  transportation  lines 
and  of  the  limited  jurisdiction  of  state  authority.  Moreover, 
the  diversity  of  principle  and  practice  necessarily  involved  in 
state  regulation,  in  addition  to  the  anomaly  of  attempting  to 
split  up  the  railway  systems  in  accordance  with  state  bound- 
aries for  financial  purposes,  must  render  such  regulation  cum- 
bersome, confusing,  expensive,  and  ineffective.  The  consid- 
erations involved  are  similar  in  character  to  those  already  dis- 
cussed in  connection  with  the  regulation  of  rates  and  service. 
Federal  control  is  the  only  practical  means  available  for  secur- 
ing uniformity  and  effectiveness  in  the  regulation  of  security 
issues.  Moreover,  this  federal  jurisdiction  ought  not  to  be 
made  concurrent  with  that  of  the  states.  Such  extension  of 
federal  power  would  but  subject  the  carriers  to  one  additional 
master,  and  would  tend  to  promote  those  conflicts  between 
state  and  federal  authority  which  have  proved  so  troublesome 
in  the  regulation  of  railway  rates.  Railway  security  regula- 
tion, then,  must  be  federal,  and  exclusively  federal. 

Finally,  the  method  of  actual  administrative  control  must 
be  adopted,  and  not  the  mere  policy  of  publicity.  This  judg- 
ment is  enforced  by  the  entire  history  of  railroad  regulation, 
as  well  as  by  the  experience  of  the  states  in  the  supervision  of 
security  issues.  The  old  advisory  commissions  gave  way  to 
those  of  the  mandatory  type  because  the  mere  reliance  upon 
the  pressure  of  public  opinion  did  not  serve  to  adjust  promptly 
and  equitably  the  many  complexities  of  railroad  relationships. 
And  a  similar  conclusion  has  been  found  to  be  amply  war- 
ranted in  the  narrower  field  of  security  regulation.     While 
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enforced  publicity  (through  the  filing  of  a  public  record  of 
financial  transactions)  might  serve  to  protect  some  investors 
against  the  purchase  of  worthless  securities  and  might  restrain 
some  managements  from  resorting  to  flagrant  manipulations, 
the  public  interest  involved  in  the  maintenance  of  a  reason- 
able correspondence  between  investment  and  capitalization, 
and  in  the  complete  elimination  of  fraudulent  and  imprudent 
financial  practices,  necessitates  the  more  drastic  policy  of  posi- 
tive control.  The  recognition  of  this  necessity  has  led  prac- 
tically all  of  the  state  governments  by  which  security  regula- 
tion has  been  attempted  to  clothe  their  commissions  with  af- 
firmative power  for  granting  or  withholding  approval  of  pro- 
posed security  issues,  upon  application  of  the  carriers,  and 
for  determining  the  terms  and  conditions  for  their  issuance. 
The  activities  of  the  states  in  this  regard  may  profitably  serve 
as  a  basis  for  the  establishment  of  federal  regulation.  Direct 
Congressional  enactment  of  specific  rules  should  be  reduced 
to  a  minimum;  the  Interstate  Commerce  Commission  should 
be  clothed  with  plenary  power  and  wide  administrative  discre- 
tion; and  the  experience  of  the  state  commissions,  as  modified 
or  molded  by  judicial  decision,  should  serve  as  a  starting-point 
for  the  development  by  the  Conunission  of  principles  of  rail- 
road capitalization. 


§4.    The  Lifnit(xtion  of  Financiat  Return 

* 

The  general  significance  of  this  final  problem  has  already 
been  indicated.  It  now  constitutes  the  central  task  of  the 
policy  of  railroad  regulation.  The  very  term  "rate  reasonable- 
7  ness"  has  largely  lost  its  primary  meaning — z  reasonable  inter- 
relationship of  charges — and  has  come  through  judicial  inter- 
pretation to  connote  a  reasonable  rate  level — that  is,  such  a 
level  of  charges  as  will  yield  reasonable  returns  on  the  value 
of  the  transportation  properties.  The  proper  limitation  of 
railway  profits — ^involving  the  protection  of  the  public  against 
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monopolistic  gain,  the  protection  of  the  carriers  against  virtual 
confiscation,  and  the  protection  of  the  service  against  the  im- 
pairment of  railroad  credit — ^has  thus  become  the  dominant 
purpose  of  regulatory  activity.  It  will  be  our  task,  therefore, 
first  to  trace  briefly  the  development  of  the  pre-war  legislative 
and  judicial  attitude  toward  this  question,  and  then  to  consider 
the  principles  and  problems  involved  in  sound  reconstructive 
policy. 

In  the  early  days  of  public  control  there  was  no  such  clear 
differentiation  between  the  two  types  of  rate  regulation  as  we 
have  assumed  in  this  discussion.  The  Granger  Movement  of 
the  early  seventies  gave  the  original  inopetus  to  state  regula- 
tion, and  the  background  of  that  movement  was  a  general  re- 
sentment at  excessive  charges — ^whether  considered  singly,  or 
as  constituting  a  rate  level.  Railway  rates  were  claimed  to  be 
unreasonable,  and  hence  the  remedy  adopted  by  the  mid-west- 
ern states  was  to  declare  unreasonable  rates  to  be  unlawful, 
to  establish  by  legislative  enactment  many  schedules  of  maxi- 
mum charges,  and  to  create  commissions  for  the  enforcement 
of  "reasonable"  rates.  In  taking  these  steps  the  state  legis- 
latures failed  to  recognize  the  twofold  task  of  the  function  of 
rate-making.  They  had  held  unreasonable  rates  to  be  unlaw- 
ful, but  they  did  not  establish  standards  of  reasonableness.  In 
the  beginning,  however,  this  half-way  policy  created  no  seri- 
ous difficulties.  The  legislative  power  was  declared  to  be 
supreme,  the  courts  acknowledging  no  judicial  responsibility 
to  protect  the  carriers  even  against  confiscation.  The  polls 
and  not  the  courts  were  suggested  as  the  proper  source  of 
relief  from  unduly  restrictive  adjustments  by  legislatures  and 
commissions.  No  need  was  perceived,  therefore,  for  the  es- 
tablishment of  a  base  upon  which  the  extent  of  the  financial 
yield  might  be  computed  or  for  the  definition  of  what  consti- 
tutes a  proper  return  in  railroad  enterprise.  But  this  attitude 
of  the  courts  did  not  long  persist.  In  the  course  of  the  decade 
following  the  notable  granger  cases  the  doctrine  of  judicial 
review  gradually  emerged  and  later  became  firmly  established. 
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In  the  exercise  of  their  power  of  review  the  courts  declared 
unduly  low  rates,  when  prescribed  by  public  authority,  to  con- 
stitute partial  confiscation  of  privately  owned  property  without 
due  process  of  law  and  therefore  invalid  under  the  constitu- 
tional guarantees  of  the  fourteenth  amendment.  And  when 
the  system  of  federal  regulation  was  instituted,  it  likewise 
adopted  the  earlier  state  practice  of  merely  declaring  unrea- 
sonable rates  to  be  tmlawful  and  prohibited,  without  enuncia- 
tion of  standards  of  reasonableness,  and  thereby  also  subjected 
this  issue  to  judicial  determination. 
The  ultimate  burden  of  financial  regulation,  therefore,  was 
^  thrown  upon  the  courts.  In  the  absence  of  legislative  guidance, 
they  were  forced  to  formulate  standards  of  reasonableness  as 
well  as  to  apply  them.  In  the  now  famous  case  of  Smyth  v. 
Ames,  decided  in  1898,  the  Supreme  Court  of  the  United 
States  declared  that  "the  basis  of  all  calculation  as  to  the 
reasonableness  of  rates  to  be  charged  by  a  corporation  main- 
taining a  highway  under  legislative  sanction  must  be  the  fair 
value  of  the  property  being  used  by  it  for  the  convenience  of 
the  public,"  or  that  "what  the  company  is  entitled  to  ask  is  a 
fair  return  upon  the  value  of  that  which  it  employs  for  the 
public  convenience."  The  court  enumerated  various  consid- 
erations that  must  "be  given  such  weight  as  may  be  just  and 
right"  in  the  ascertainment  of  such  value  in  each  case — among 
them  "the  original  cost  of  construction,  the  amount  expended 
in  permanent  improvements,  the  amount  and  market  value  of 
its  bonds  and  stock,  the  present  as  compared  with  the  original 
cost  of  construction,  the  probable  earning  capacity  of  the 
property  under  particular  rates  prescribed  by  statute,  and  the 
sum  required  to  meet  operating  expenses."  *^  Subsequent  ad- 
ministrative and  judicial  history  in  this  respect  has  been  con- 
cerned primarily  with  the  task  of  reading  some  meaning  into 
the  Smyth  v.  Ames  dictum;  and  in  the  course  of  this  process 
the  problem  of  the  valuation  of  railroad  property  has  attained 
••169U.  S.466. 
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a  position  of  central  importance  in  the  performance  of  the 
regulative  function. 

Since  the  courts  were  thus  seeking  to  perform  the  duty  of 
protecting  the  carriers  against  rates  which,  through  failure  to 
permit  "a  fair  return  upon  a  fair  value  of  the  property  devoted 
to  the  public  service,''  would  amount  to  substantial  confisca- 
tion, they  were  necessarily  compelled  to  determine  the  value 
of  railroad  plant  and  facilities.  But  ''fair  value"  has  remained 
a  vague  and  uncertain  concept — being  inherently  dependent 
upon  the  demands  of  public  policy  rather  than  upon  rigid  re- 
quirements of  legal  rule — ^and  no  definitive  standards  of  valu- 
ation have  been  accepted.  Actual  cost,  ascertained  through 
historical  records  or  by  means  of  current  estimates ;  reproduc- 
tion cost,  with  and  without  allowance  for  depreciation,  and 
based  upon  restoration  of  the  identical  units  of  the  plant  or 
upon  its  replacement  by  such  instrumentalities  as  are  capable 
of  rendering  a  substantially  identical  service ;  and  even  market 
value,  based  upon  earning  capacity  or  upon  the  commercial 
estimate  of  the  value  of  railroad  securities,  have  all  received 
varying  degrees  of  recognition  by  courts  and  commissions. 
And  no  one  of  these  standards,  even  when  selected  as  the 
dominant  principle  of  valuation,  has  been  logically  and  con- 
sistently applied  to  all  the  various  elements,  tangible  and  in- 
tangible, which  are  generally  offered  for  consideration  in  the 
valuation  process.  The  results  have  been  both  repressive  and 
chaotic.  Without  a  definite  legislative  rule  of  rate-making,  the 
Interstate  Commerce  Commission  has  been  unable  to  adjust 
the  rate  level  to  the  financial  needs  of  the  carriers;  and  the 
courts,  from  the  very  nature  of  the  judicial  function,  have 
been  incapable  of  performing  successfully  the  discretionary 
legislative-administrative  task  of  rate-making  thrust  upon 
them. 

In  view  of  these  circumstances,  it  was  generally  agreed  that 
the  interregnum  of  Federal  Control  and  the  reorganization  of 
regulative  principle  and  machinery  that  was  to  follow  it  of- 
fered the  waited  opportunity  to  face  squarely  the  problem  of 
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profit  limitation  and  control.  There  were,  it  i?  true,  serious 
difficulties  involved  in  the  problem.  To  solve  it  adequately 
meant  the  establishment  of  a  system  of  regulation  that  would 
balance  nicely  the  conflicting  interests  of  the  carriers  and  the 
public:  that  would  make  possible  the  determination  of  a  rate 
level  that  is  neither  exorbitant,  in  the  light  of  the  service 
rendered,  nor  so  restrictive,  in  view  of  the  capital  commit- 
ments of  the  carriers,  as  to  hamper  the  flow  of  new  invest- 
ment into  the  transportation  industry.  Moreover,  the  pres- 
ence in  the  American  railway  net  of  both  strikingly  prosperous 
and  distinctly  poor  roads,  coupled  with  the  commercial  neces- 
sity of  adjusting  rates  for  similar  competitive  services  (as,  for 
example,  between  the  same  points,  but  over  both  direct  and  cir- 
cuitous routes)  on  a  uniform  and  self-consistent  basis,  offered 
difficult  obstacles  to  the  formulation  oF  a  rule  of  rate-making 
that  would  prove  equitable  to  all  interests.  Finally,  any  radi- 
cal break  with  the  old  system  of  regulation  was  likely  to  en- 
counter legal  difficulties ;  for  the  courts,  during  the  past  three 
decades,  have  been  piling  up  a  mass  of  decisions  and  dicta  on 
the  question  of  valuation.  In  spite  of  all  these  difficulties, 
however,  the  need  of  new  financial  adjustments  was  too  urgent 
to  be  longer  neglected 

One  simple  and  obvious  way  out  of  the  rate  policy  impusse 
which  is  said  to  have  impaired  railroad  credit  so  disastrously 
is  through  a  government  guaranty  of  a  definite  return.  Thi$ 
would  mean,  broadly  speaking,  a  continuation  of  the  financial 
arrangement  that  prevailed  during  the  period  of  Federal  Con- 
trol. Under  that  arrangement,  as  we  know,  the  Government 
guaranteed  to  pay  the  roads  a  fixed  annual  return  or  rental 
during  the  continuance  of  public  operation  of  the  transporta- 
tion properties.  This  rental  or  standard  return,  as  it  hap- 
pened, was  computed  as  a  gross  amount,  based  on  the  aver- 
age annual  operating  income  of  the  carriers  for  a  stated  three- 
year  period.  Whether  a  new  and  permanent  guaranty  take 
this  specific  form,  or  be  estimated  as  a  fixed  percentage  on 


RATES,  CREDIT,  AND  FINANCIAL  RETURN    299 

the  property  value,  or  in  any  other  way,  the  character  of  the 
public  policy  involved  would  be  essentially  the  same.  The 
Government  would  be  obligated  to  pay  the  roads  a  fixed  or 
definitely  ascertainable  income,  the  necessary  funds  to  be 
drawn  from  the  public  treasury  if  the  current  railroad  rates 
were  incapable  of  producing  them. 

Such  a  policy,  though  not  infrequently  suggested  as  a  de- 
sirable remedy,  is  open  to  grave  objections.  It  would  involve 
the  danger  of  placing  a  substantial  portion  of  the  burden  of 
transportation  costs  upon  the  general  taxpayer,  instead  of 
upon  the  shippers  and  traveling  public  who  are  the  recipients 
of  the  service.  The  prospect  of  being  compelled  to  shoulder 
such  a  burden  was  one  of  the  prime  factors  responsible  for 
the  marked  public  disfavor  which  met  the  proposal  for  an 
extension  of  the  tenure  of  Federal  Control.  Furthermore,  the 
enactment  of  such  an  absolute  guaranty  would  necessarily  in- 
volve participation  by  the  Government  in  the  tasks  of  man- 
agement. It  is  obvious  that  no  public  assumption  of  fixed 
financial  obligations  would  be  justified  without  public  control 
of  the  details  of  operation.  Without  such  joint  administration 
of  the  railroad  properties  by  the  private  carriers  and  the  public 
authorities,  the  government  guaranty  would  be  subject  to  in- 
tolerable abuse ;  and  with  such  public  participation  in  the  tasks 
of  management,  the  policy  of  providing  a  guaranty  of  earnings 
would  constitute  but  a  feeble  half-way  measure  toward  rail- 
road nationalization.  The  chief  motive  for  the  retention  of 
corporate  ownership,  and  the  basic  assumption  of  the  philoso- 
phy of  regulation,  are  alike  grounded  in  the  belief  that  pri- 
vate initiative  must  be  conserved  and  public  interference  must 
stop  short  of  the  domain  of  management.  If,  therefore,  the 
Government  were  to  retain  or  to  assume  any  substantial  role  in 
the  administration  of  the  carriers,  the  fundamental  obstacle  to 
out  and  out  government  ownership  would  be  removed.  The  con- 
siderations which  would  justify  a  government  guaranty  so  con- 
ceived would  provide  even  stronger  justification  for  complete 
railroad  nationalization,  through  which  all  the  incidents  of 
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ownership  would  be  vested  in  the  Government,  including  the 
profits  of  operation  and  the  full  risks  of  the  enterprise.^ 

The  alternative  to  an  absolute  government  guaranty,  under 
a  system  of  private  ownership  and  operation,  is  to  modify 
such  elements  of  traditional  policy  as  are  generally  acknowl- 
edged to  have  contributed  to  the  outstanding  difficulties  of  rate 
regulation  and  profit  restriction.  As  a  basis  for  such  modifica- 
tion it  is  necessary  to  recognize,  in  actual  practice  no  less  than 
in  judicial  dicta,  that  rate-making  is  essentially  a  legislative 
function.  This  means  that  legislatures,  and  the  national  Con- 
gress in  particular,  must  complete  their  rate-making  tasks  by 
establishing  standards  of  rate  reasonableness.  In  the  words 
of  many  of  the  recent  plans  for  the  solution  of  the  rate  diffi- 
culty. Congress  must  enact  a  statutory  rule  of  rate-making. 
Such  a  rule  would  involve  two  elements.  First,  it  would  indi- 
cate the  measure  of  the  rate  of  return,  for  the  guidance  of  the 
Commission  in  establishing  schedules  of  transportation 
charges;  and  second,  it  would  specify  the  base  upon  which 
such  rate  of  return  should  be  computed,  that  is,  presumably, 
the  standard  to  be  adopted  in  the  valuation  of  railroad  property. 

It  is  decidedly  questionable  whether  direct  legislative  speci- 
fication of  a  definite  rate  of  return  would  be  desirable.  Just 
as  the  schedules  of  maximum  charges,  so  many  of  which  have 
been  enacted  by  our  state  legislatures,  have  proved  inflexible 
and  therefore  burdensome,  so  any  specific  rate  of  return  that 
may  be  prescribed  by  Congress,  however  just  and  adequate 
it  may  be  at  the  moment,  would  bind  the  roads  and  the  people 
to  an  inelastic  and  hampering  standard.  With  money  market 
conditions  in  constant  process  of  change,  and  with  the  con- 
tinuous development  of  other  industrial  enterprises  which 
compete  with  the  railroads  for  the  flow  of  free  capital,  such 

"For  a  more  complete  statement  of  the  contention  that  any  half- 
way policy  of  railroad  nationalization  is  not  feasible,  and  for  a  de- 
tailed discussion  of  the  present-day  obstacles  to  government  owner- 
ship and  operation,  see  diapter  VI,  supra,  on  'The  Question  of  Railroad 
Nationalization." 
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a  rate  of  return  might  very  readily  prove  disadvantageous 
either  to  the  carriers  or  to  the  public.  The  legislative  duty  in 
this  respect  might  properly  be  discharged  by  unambiguous 
instructions  to  the  Commission  that  the  needs  of  the  transpor- 
tation service  and  the  exigencies  of  the  credit  situation  must 
be  taken  into  account  in  the  determination  of  a  fair  rate  of 
return.  But  the  concrete  task  of  fixing  a  specific  rate  of  re- 
turn is  a  function  that  can  more  effectively  be  exercised  by  an 
administrative  agency.  If  the  Interstate  Commerce  Commis- 
sion is  clothed  with  authority  to  fix  transportation  charges  at 
such  a  level  as  will  yield  a  fair  rate  of  return  on  the  value  of 
the  carriers'  property,  giving  due  consideration  to  the  neces- 
sity of  supporting  railroad  credit  and  to  all  the  conditions, 
external  as  well  as  internal,  affecting  such  credit,  and  to  spec- 
ify explicitly,  from  time  to  time,  what  will  be  considered  such 
a  fair  rate  of  return,  with  power  of  modification  as  occasion 
may  dictate,  the  traditional  difficulties  springing  from  the  lack 
of  certainty  as  to  the  measure  of  the  rate  of  return  will  be 
largely  removed. 

The  question  of  the  base  upon  which  the  rate  of  return 
shall  be  calculated  is  a  much  more  intricate  one  and  calls  for 
more  drastic  change  of  policy.  At  least  two  lines  of  action 
are  open.  Congress  might  merely  adopt  the  dictum  of  the 
courts  and  recognize  "fair  value"  as  the  accepted  basis  for  the 
computation  of  financial  returns,  specifying  more  clearly,  per- 
haps, the  relative  weight  to  be  accorded  to  the  various  ele- 
ments that  have  traditionally  emerged  in  the  process  of  rail- 
road valuation ;  or  it  might  completely  desert  the  judicial  doc- 
trine of  "fair  value"  and  explicitly  declare  actual  investment, 
honestly  and  prudently  made,  to  constitute  the  legal  basis  of 
railway  returns. 

The  first  solution  would  constitute  but  a  nominal  resump- 
tion by  the  legislature  of  its  rate-making  power.  If  the  "fair 
value"  basis  is  accepted,  the  final  detenuination  of  the  validity 
of  rate  schedules,  and  of  the  value  base  for  the  calculation  of 
financial  returns,  would  still  remain  in  the  courts.    The  way 
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would  lie  open  to  any  carrier  that  deemed  itself  aggrieved  by 
the  schedules  of  charges  prescribed  by  the  Commission  to  file 
complaint  on  the  ground  that  an  unfair  valuation  standard 
had  been  used.  Under  such  circumstances,  the  rate  question 
would  continue  unsettled  until  such  time  as  the  judicial  mind 
becomes  clear  on  the  entire  valuation  problem.  While  it  may 
be  expected  that  the  completion  of  the  long  task  of  the  Inter- 
state Commerce  Commission  in  valuing  the  transportation 
properties  of  the  railroads  would  aid  in  the  establishment  of  a 
basis  which  the  courts  might  be  able  to  accept  definitively,  diere 
would  be  no  assurance  in  the  situation. 

Moreover,  with  the  retention  of  the  valuation  process  as  the 
central  factor  in  the  financial  regulation  of  the  carriers,  the 
determination  of  the  rate  level  would  continue  to  be  subject 
to  speculative  influences,  and  the  administrative  and  judicial 
adjustments  to  constant  modification.  One  of  tiie  serious 
difficulties  of  the  old  system  sprang  fi*om  the  tendency  of  tiie 
courts  to  define  "fair  value*'  in  terms  of  reproduction  cost. 
The  acceptance  of  this  valuation  standard — rendered  possible, 
as  has  been  suggested,  because  no  other  was  authoritatively 
enunciated  by  the  national  legislature — ogives  to  any  valuation 
that  may  be  fixed  only  a  transitory  importance.  The  estimated 
cost  of  reproducing  a  property  changes  with  every  variation  in 
the  unit  prices  employed  in  the  computation,  with  every  accre- 
tion of  land  value  resulting  from  the  growth  or  changed  char- 
acter of  the  community  in  which  the  railroad  lands  are  situ- 
ated, and,  in  the  past,  with  every  development  of  the  valuation 
standard  itself,  as  the  carriers  have  forced  new  elements  of 
reproductive  value  into  recognition.  Value  determinations  of 
this  character  are  not  only  vitiated,  in  a  public  service  indus- 
try, by  the  many  speculative  influences  at  work,  arising  out  of 
conditions  that  are  largely  extraneous  to  and  independent  of 
the  performance  of  the  transportation  ftmction,  but  they  pro- 
vide a  constantly  shifting  basis  for  the  limitation  of  financial 
return.    Such  consequences  have  proved  to  be  inherent  in  the 
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acceptance  of  the  '^fair  value"'  concept  and  its  accompanying 
emphasis  upon  the  valuation  process. 

What  is  proposed,  therefore,  is  tantamount  to  the  abandon- 
ment of  the  "fair  value"  policy,  in  so  far  as  the  existing  status 
of  judicial  decision  will  permit.  Congressional  failure  to 
enact  a  statutory  rule  of  rate-making  is  responsible  for  the 
dominance  of  the  courts  in  the  financial  regulation  of  the  car- 
riers ;  this  domination,  in  turn,  is  responsible  for  the  emergence 
of  the  "fair  value"  concept  and  the  development  of  the  valua- 
tion problem ;  and  the  chaotic  unf oldmg  of  the  valuation  proc- 
ess is  responsible  for  the  anomalies  and  uncertainties  of  the 
reproduction  cost  method  as  used  in  the  determination  of  a 
base  for  the  purpose  of  rate-making. 

Actual  cost  of  the  property  used  in  the  transportation  ser- 
vice, or  actual  investment  committed  to  railroad  enterprise, 
when  honestly  and  prudently  made,  constitutes  the  natural 
basis  for  the  computation  of  the  fair  rate  of  return  to  which 
those  engaged  in  the  operation  of  a  public  service  industry  are 
reasonably  entitled.  If  railway  earnings  were  based  upon  such 
investment,  the  owners  of  the  properties  would  receive  as  lib- 
eral a  return  as  they  may  legitimately  claim,  and  the  users  of 
the  service  would  be  relieved  of  the  burden  of  paying  a  return, 
through  the  medium  of  transportation  charges*  upon  such 
speculative  increments  of  value  as  arise  independently  of  the 
performance  of  the  transportation  function.  What  railroad 
shareholders  contribute  for  the  benefit  of  the  public  is  not  the 
property  used  in  the  transportation  service,  but  the  funds 
which  render  possible  the  construction  and  purchase  of  that 
property.  They  are  entitled,  therefore,  to  a  fair  return  on  their 
investment,  and  not  upon  a  constantly  changing  "value"  that 
may  inhere  in  the  property  that  results  from  the  utilization  of 
their  investment.^*    Nor  would  the  acceptance  of  this  invest- 

*  Cf.  .the  following  analysis  of  the  situation  by  George  W.  Ander- 
son, "How  to  Get  Rid  of  the  Reproduction  Cost  Theory,"  The  UtiliHes 
Magasine,  Vol.  I,  No.  3  (Jan.,  1916),  pp.  31-32: 

".  .  .  What  does  the  community  really  ask  of  private  investors  when 
it  offers  a  franchise  for  the  creation  of  a  public  utility?    Two  things,—: 
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ment  basis  necessarily  lead  to  an  illiberal  rate  policy.  The 
needs  of  the  transportation  service  and  the  exigencies  of  the 
credit  situation  must  always  be  taken  into  account  in  the  ad- 
justment of  the  level  of  charges.  But  their  influence  should 
manifest  itself  directly  and  naturally  in  the  rate  of  return 
and  not  indirectly  and  artificially  in  the  valuation  basis.  The 
recognition  of  all  these  compelling  circumstances,  and  their 
enactment  by  Congress  into  a  rule  of  rate-making  stipulating 
that  actual  investment,  honestly  and  prudently  made,  is  to  con- 
stitute the  legal  standard  for  the  calculation  of  the  fair  rate  of 
return,  would  lead  to  a  more  equitable  and  a  more  stable 
policy  of  limitation  of  railroad  income  than  has  been  tradi- 
tionally developed. 

It  may,  with  justice,  be  argued  that  the  adoption  of  such  a 
policy  at  this  late  stage  in  the  development  of  American  rail- 
roads, and  of  the  constitutional  guarantees  against  confiscation, 
would  prove  unduly  drastic  and  legally  impracticable.  In 
view  of  the  numerous  decisions  in  which  the  "fair  value"  prin- 
ciple has  received  unequivocal  recognition,  in  spite  of  many 
conflicts  of  authority  as  to  the  nature  and  relative  significance 
of  the  elements  that  constitute  "fair  value,"  the  legislative 
declaration  that  investment  must  be  accepted  as  the  basis  of 
the  fair  return  may  not  command  judicial  sanction.  Reliable 
legal  opinion  may  be  cited  in  support  of  both  sides  of  this  con- 
stitutional question.     But  more  important  than  the  alleged 

and  only  two  things:  money  and  management.  It  does  not  ask  that 
private  investors  furnish  lands  or  rails  or  engines  or  gas  pipes,  or 
other  implements.  It  asks  for  capital  and  the  management  of  that 
capital.  The  lands  and  rails  and  other  implements  are  but  the  sec- 
ondary results  of  the  devotion  of  the  investors'  money  to  a  public 
purpose.  ... 

"If  the  proposition  that  all  that  private  investors  furnish  these  public 
utility  companies  is  money  and  management  be  sound,  it  follows  that 
all  that  the  court  in  the  performance  of  its  anti-confiscatory  duties  has 
to  do,  is  to  prevent  the  confiscation  of  that  which  is  furnished.  ^ 

'The  fatal  defect  in  the  rulings  that  the  courts  have  made  is  that 
they  have  failed  to  see  that  what  Uie  investors  furnished,  viz., — 
money,  and  not  what  they  did  not  furnish,  viz.,— the  ephemeral  and 
changing  results  of  the  investment  of  that  money,  was  the  property 
entitled  to  protection  from  confiscation." 
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legal  difficulties  involved  are  the  ethical  considerations  that 
may  rightfully  be  urged.  While  vested  interests  may  not  have 
been  justly,  or  even  honestly,  derived  in  the  first  instance,  they 
may  be  held  in  all  good  faith  by  their  present  owners,  and 
therefore  properly  entitled  to  respect  and  protection.  It  is 
not  certain  that  the  capital  investment  in  the  railroad  industry 
— extending,  now,  for  a  period  of  almost  a  century — ^wouM 
have  been  as  readily  forthcoming  if  the  restriction  of  profits 
now  contemplated  had  been  operative  from  the  beginning.  A 
sweeping  acceptance  of  the  investment  basis,  ex  post  facto, 
might  involve  expropriation  of  established  rights,  and  such 
uncompensated  expropriation  would  be  inconsistent  with  sound 
public  policy.  There  is  the  practical  difficulty,  moreover,  of 
ascertaining  actual  cost  figures,  either  from  the  records  of 
original  investment,  or  through  estimate,  on  the  basis  of  exist- 
ing evidences  of  original  investment.  It  would  probably  be 
wise,  therefore,  upon  completion  by  the  Interstate  Commerce 
Commission  of  its  valuation  of  railroad  properties  now  in 
progress,  to  accept  its  results  of  "present  value"  as  a  starting 
point  for  the  rate-making  base,  with  an  express  l^slative  pro- 
vision that,  for  the  future,  actual  additional  investment,  hon- 
estly and  prudently  made,  is  to  constitute  the  only  valid  claim 
for  an  increase  in  this  value.  Such  an  adjustment  would  rep- 
resent a  workable  compromise  in  the  light  of  the  complex 
facts  of  the  situation.  It  would  supply  a  definite  and  easily 
comprehensible  standard  which,  once  accepted  by  the  courts, 
would  be  subject  to  no  further  adjudication,  and  which  could 
be  applied  simply,  free  from  the  inconsistencies  and  difficulties 
tied  up  in  the  cost  of  reproduction  method.  Fair  value  would 
thus  be  legislatively  defined  in  advance,  instead  of  being  left 
to  the  vicissitudes  of  subsequent  judicial  determination. 

At  least  one  very  serious  drawback  would  still  remain,  even 
if  the  entire  policy  of  profit  limitation  outlined  above  were 
effectively  incorporated  into  law.  The  level  of  charges  es- 
tablished in  accordance  with  its  terms  would  be  applicable,  not 
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to  individual  roads,  but  to  the  carriers  as  a  whole,  or  as  divided 
into  rate-making  groups.  But  since  this  rate  level  would  pro- 
vide uniform  charges  for  competing  lines,  and  for  carriers  per- 
forming substantially  similar  services,  the  stronger  roads — 
those  possessing  special  advantages  because  of  favorable  loca- 
tion, an  early  start,  government  aid,  or  superior  management — 
would  be  enabled  to  realize  excessive  earnings  from  the  per- 
formance of  their  public  service.  Such  an  outcome  is  bound 
to  persist  under  any  system  of  private  management  involving 
multiple  corporate  ownership.  No  uniform  rate  level  can 
produce  the  same  financial  results  for  the  weak  roads  as  for 
the  strong.  And  in  the  absence  of  a  comprehensive  system  of 
railroad  consolidation,  these  differences  in  earning  power  are 
very  glaring,  and  give  rise  to  large  corporate  surpluses  that 
should  equitably  be  vested,  to  a  large  extent,  in  the  public.*® 

Some  provision  must  be  made,  therefore,  for  the  recapture 
of  excess  profits  by  the  Government.    It  would  serve  to  render 

*The  following  analysis  presents  concretely  the  problem  of  the 
emergence  of  excess  earnings  that  must  be  faced  by  the  regulating 
authorities:  "One  of  the  principal  difficulties  in  securing  a  general 
increase  in  rates  during  the  last  ten  years  has  been  the  ever  present 
idea  in  the  mind  of  the  commission  that  an  increase  in  rates  which 
would  give  only  sufficient  revenue  to  the  majority  of  railroads  would 
give  a  revenue  greatly  in  excess  of  the  needs  of  the  strong  roads. 
This  is  inevitable  under  a  competitive  system  of  transportation. 
Take  for  example  the  cases  of  four  competing  systems  in  the  Middle 
West,  the  Chicago,  Burlington  &  Quincy,  the  Chicago  &  Northwestern, 
the  Rock  Island,  and  the  Chicago  Great  Western — ^all  systems  which 
compete  for  a  very  considerable  portion  of  their  traffic  During  the 
three  pre-war  years  the  Burlington  earned  on  an  average  more  than 
25  per  cent  on  its  capital  stodc;  the  Chicago  &  Northwestern  about 
12  per  cent.,  and  the  other  two  railroads  only  about  x  or  2  per  cent 
These  three  pre-war  years  were  the  best  years,  on  the  average,  which 
the  railroads  ever  had,  and  yet  two  of  these  four  large  systems  were 
unable  to  establish  their  credit  on  the  existing  basis  of  rates.  If  rates 
were  raised  to  a  point  which  would  establish  the  credit  of  the  two 
weaker  roads  it  would  result  in  giving  the  Burlington  and  the  Chi- 
cago &  Northwestern  revenue  vastly  in  excess  of  the  amount  necessary 
to  establish  their  credit  On  competitive  systems  rates  must  be  the 
same,  otherwise  the  system  having  the  lower  basis  of  rates  will  secure 
the  competitive  traffic  and  the  condition  of  the  poor  roads  would  be 
hopeless."  Edgar  J.  Rich,  *'The  Transportation  Act  of  1920,"  Amer- 
ican Economic  Review,  Vol.  X,  No.  3  (Sept,  1920),  pp.  513-514. 
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more  effective  the  public  efforts,  through  the  medium  of  the 
rule  of  rate-making,  to  limit  the  financial  return  of  the  trans- 
portation agencies,  and  would  operate,  along  with  the  policy  of 
unification,  to  solve  in  large  measure  the  problem  of  the  strong 
and  weak  roads.  These  ends  could  be  accomplished  through 
Congressional  declaration  that  all  earnings  on  the  accepted  val- 
uation of  the  property  of  any  carrier  in  excess  of  the  rate  of 
return  specified  by  the  Commission  be  held  in  trust  for  the 
Federal  Government,  such  amount  ta  be  promptly  turned  over 
to  the  Commission  and  administered  by  it  for  the  benefit  of 
the  general  transportation  service.  But  such  complete  con- 
fiscation of  excess  earnings  would  deprive  the  prosperous 
roads  of  all  reward  for  unusual  efficiency.  Since  superiority 
of  management  generally  constitutes  one  of  the  sources  of 
surplus  gain,  it  is  desirable  that  a  premium,  over  and  above  a 
fair  return  on  investment  or  other  recognized  value,  be  allowed 
to  the  companies  achieving  exceptional  success  in  the  opera- 
tion of  their  properties.  In  order  that  the  stimulus  to  private 
initiative  and  operating  efficiency  be  conserved,  a  portion  of 
the  excess  earnings  thus  emerging — such  portion  only  as  is 
necessary  to  provide  a  reasonable  incentive  to  such  initiative 
and  efficiency — should  properly  accrue  to  the  carriers  respon- 
sible for  their  realization.  Two  funds  would  thus  be  created 
out  of  the  excess  earnings  of  the  more  prosperous  roads — • 
one,  belonging  to  the  individual  carriers,  which  might  be  util- 
ized as  a  reserve  for  contingencies  and  for  additions  and  bet- 
terments; the  other,  belonging  to  the  general  public,  which 
might  be  available,  as  administered  by  the  Commission,  for 
loans  to  such  carriers  as  are  unable,  independently,  to  main- 
tain a  satisfactory  credit  position,  and  for  the  purchase  and 
lease  of  equipment.  Through  such  means  the  entire  flow  of 
excess  earnings  would  in  effect  be  placed  at  the  disposal  of 
the  common  transportation  needs.  Both  the  recapture  of  ex- 
cess earnings  and  their  administration  in  the  general  interest 
would  constitute  a  clear  recognition  of  the  essentially  public 
character  of  the  railroad  function  and  of  the  status  of  the 
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carriers  as  mere  agents  for  the  performance  of  public  trans- 
portation tasks. 

In  the  course  of  the  intensive  discussion  of  the  railroad 
problem  during  the  past  few  years,  the  question  of  the  con- 
stitutional validity  of  such  excess  earnings  arrangements  as 
have  been  described  above  has  received  frequent  considera- 
tion. The  legality  of  the  pr(q)osal  has  been  both  defended  and 
denied  by  eminent  authorities.  Since,  as  we  shall  see  in  a  sub- 
sequent chapter,  the  Transportation  Act  of  1920  actually,  in- 
corporated provisions  for  the  recapture  of  a  portion  of  the 
excess  earnings  of  the  strong  roads  to  be  used  in  providing 
credit  and  facilities  for  the  weak  roads,  the  United  States 
Supreme  Court  will  eventually  determine  the  question  of  con- 
stitutionality. It  is  interesting  to  note,  however,  that  the  ar- 
gument against  the  validity  of  the  expedient  largely  rests  on 
technical  legal  considerations.  In  view  of  the  fact,  it  is  argued, 
that  nothing  in  this  type  of  rate-making  proposal  guarantees 
any  fixed  return  to  the  individual  carriers,  the  deflection  of 
part  of  die  earnings  of  one  road  for  the  benefit  of  some  other 
road,  or  of  the  general  transportation  service,  constitutes  con- 
fiscation without  due  process  of  law.  Such  public  disposition 
of  operating  income  actually  realized  by  private  carriers  can- 
not be  justified  on  general  contractual  grounds,  since  the 
Government  promises  to  the  roads  nothing  beyond  a  reason- 
able rate  level,  to  which  they  are  lawfully  entitled  under  any 
circumstances;  it  cannot  be  justified  as  a  consideration  for 
franchise  privileges,  since  the  roads  are  already  vested  with 
these  privil^es  through  state  grants ;  and  it  cannot  be  justified 
as  a  tax,  since  it  is  not  levied  on  all  the  carriers,  nor  in  accord- 
ance with  any  accepted  principle  of  taxation.  Moreover,  it 
is  further  argued,  since  in  many  cases  the  rates  which  con- 
tribute to  these  excess  earnings  will  have  been  individually 
investigated  and  approved,  ox,  prescribed  as  reasonable,  by 
public  authority,  the  recapture  of  any  portion  of  such  earnings 
would  involve  confiscation  by  the  Government  of  the  proceeds 
of  rates  that  had  legally  been  declared   reasonable.     This 
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policy,  tiien,  would  constitute  an  arbitrary  exercise  of  the 
power  to  regulate  interstate  commerce.  Differences  of  opinion 
are  possible  even  as  to  these  considerations.  But  it  is  be- 
lieved that  the  validity  of  the  proposal  may  be  upheld  inde- 
pendently of  tile  juristic  reasoning  here  involved.  Federal 
authority  to  regulate  railroad  rates  is  unquestioned  and  plen- 
ary, and  its  duty  does  not  extend  beyond  allowing  a  fair  re- 
turn on  the  accepted  value  of  the  railroad  property,  but  com- 
petitive rates  must  necessarily  be  uniform,  and  such  uniformity 
inevitably  leads  to  excess  earnings  for  some  of  the  carriers; 
the  public,  therefore,  is  equitably  entitled  to  such  earnings  as 
exceed  a  fair  return,  and  it  is  desirable  that  the  public  claim 
be  made  effective;  the  recapture  of  excess  earnings,  then,  and 
their  devotion  to  the  public  use  in  the  transportation  service, 
is  but  a  device  appropriate  for  the  attainment  of  a  socially  de- 
sirable end.  It  is  not  unlikely  that  the  pressure  of  public  need 
and  social  expediency  will  outweigh  the  influence  of  such 
tedmical  difficulties  as  may  be  encountered.  The  vitality  of 
a  system  of  law  depends  upon  its  capacity  to  harmonize  legal 
rules  witii  the  pressing  demands  of  sound  social  and  economic 
doctrine. 


CHAPTER  IX 

RAILROAD  LABOR  AND  CONTINUmf  OF  OPERATION 

Traditionally,  our  treatment  in  the  preceding  three  chapters 
of  the  question  of  railroad  nationalization,  and,  under  r^u- 
lated  private  management,  of  unification,  service,  rates,  credit, 
capitalization,  and  operating  income,  would  have  concluded 
the  constructive  discussion  of  the  essential  elements  of  the  rail- 
road problem.  These  aspects  of  railroad  relationships  have 
been  crystallized  into  public  policy  because  of  their  influence 
upon  the  interests  of  the  carriers  and  of  the  users  of  the  trans- 
portation service — interests  which  have  been  recognized  for 
many  decades  to  be  of  vital  public  concern  and  entitled  to 
appropriate  public  protection.  But  the  interest  of  the  large 
body  of  transportation  workers  has  been  almost  entirely  neg- 
lected in  the  past,  both  in  the  analyses  of  students  of  railroad 
economics  and  in  the  activities  of  governmental  authorities. 
Not  until  the  ability  of  railroad  labor  to  interrupt  the  con- 
tinuity of  the  transportation  service  had  been  widely  recog- 
nized, and  its  power  to  enforce  its  demands  clearly  demon- 
strated, was  any  serious  cognizance  taken  of  the  railroad  labor 
problem. 

In  recent  years,  however,  the  question  of  labor  relationships 
has  been  discovered  to  constitute  an  integral  element  in  any 
sound  railroad  adjustment.  The  Great  War  merely  empha- 
sized the  already  existing  necessity  of  incorporating  a  railroad 
labor  policy  into  the  r^^ulatory  scheme.  The  recognition  of 
the  possibility  of  disastrous  interruption  of  the  service  had  led, 
even  prior  to  the  war,  to  halting  attempts  by  the  Federal  Gov- 
ernment to  meet  the  situation.  Indeed,  the  fear  of  the  economic 
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catastrophe  that  might  result  from  a  nation-wide  railroad  strike 
approached  the  dimensions  of  popular  panic  in  the  days  im- 
mediately preceding  the  passage  of  the  Adamson  Act  in  1916. 
Then  came  the  war.  The  patriotic  appeal  of  the  national 
emergency,  and  the  equitable  and  conciliatory  attitude  of  the 
United  States  Railroad  Administration,  averted  serious  inter- 
ference with  the  continuity  of  the  service.  During  the  course 
of  the  military  conflict,  however,  the  power  of  the  laboring 
groups — ^more  strikingly,  perhaps,  in  the  transportation  indus- 
try than  in  other  industrial  undertakings — ^was  vastly  aug- 
mented, and  the  close  of  the  war  saw  railroad  labor  so  firmly 
established  in  strategic  influence  as  to  render  its  distinctive 
status  in  the  railroad  problem  impossible  of  further  n^lect. 
Entirely  apart  from  the  question  of  the  justice  of  their  claims, 
the  sheer  power  of  the  transportation  workers,  and  of  their 
organizations,  has  forced  the  railroad  labor  problem  into  public 
attention,  has  kept  it  there,  and  must  render  its  consideration 
an  integral  part  of  the  process  of  railroad  regulation. 

§/.     The  Significance  of  the  Railroad  Labor  Problem 

The  difficulties  arising  in  the  adjustment  of  the  relationship 
of  railroad  employees  to  the  carriers  and  to  the  public  are 
basically  only  a  special  manifestation  of  the  general  labor 
problem.  This  labor  problem  is  neither  a  new  nor  a  transient 
phenomenon.  In  essence  it  is  part  of  the  eternal  struggle  for 
progressively  improved  adjustments  among  the  complex  of 
interests  that  constitute  the  social  order.  Its  genesis  is  to  be 
found  in  the  emergence  of  a  distinct  laboring  class,  and  its  be- 
ginnings can  be  traced  to  the  economic  developments  of  the 
industrial  revolution.  The  new  industrialism  of  the  late  eigh- 
teenth and  early  nineteenth  century  inaugurated  modern  capi- 
talism, introducing  the  factory  system  of  production  and  the 
method  of  large-scale  enterprise,  sharpening  the  line  of  demar- 
cation between  employer  and  employee,  establishing  the  back- 
ground for  the  development  of  the  present-day  laboring  class. 
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and  thus  creating  the  roots  of  the  current  labor  problem.  In 
the  course  of  time  the  laborer  became  exclusively  dependent 
on  employment  for  his  livelihood  and  upon  his  employer  for 
both,  and  was  subjected,  in  increasing  measure,  to  economic 
domination  from  above.  And  in  the  absence  of  restraining 
l^slation,  or  adequate  organized  effort  by  the  laborers  them- 
selves, the  well-known  evils  of  the  wage  system  of  the  middle 
of  the  nineteenth  century  rapidly  emerged.  The  struggle 
which  has  followed,  in  the  entire  industrial  field  no  less  than 
in  the  railroad  industry,  involves  directly  the  interests  of  labor, 
of  management,  and  of  the  public. 

From  the  standpoint  of  labor,  the  objective  has  often  been 
crudely  defined  as  "less  work  and  more  pay."  That  the  vast 
body  of  wage-earners  feel  acutely  that  they  are  not  receiv- 
ing their  due  share  of  the  product  of  industry,  and  that  the 
demand  for  shorter  hours  is  practically  universal,  catmot  be 
gainsaid.  These  two  items  comprehend,  substantially,  the 
bulk  of  the  purely  material  and  tangible  aspirations  of  Ameri- 
can labor.  Most  of  the  policies  and  expedients,  even  of  the 
organized  workers,  are  but  a  mechanism  for  the  attainment 
of  these  ends.  But  underlying  these  aspirations,  and  coming 
to  the  surface  with  iixreasing  persistence  in  the  recent  past,  is 
a  less  tangible,  but  more  basic,  ideal.  The  demands  of  labor 
are  beginning  to  probe  into  the  foundations  of  the  present 
economic  order,  and  to  seek  vital  change  in  the  very  basis  upon 
which  existing  industrial  relationships  have  been  reared. 
These  demands  have  frequently  been  characterized  as  a  strug- 
gle for  "industrial  democracy." 

That  the  American  laboring  classes,  possessed  of  more  than 
a  century's  heritage  of  political  freedom,  should  seek  to  as- 
sume a  greater  d^ree  of  control  and  responsibility  in  indus- 
trial management,  at  least  in  so  far  as  their  own  lives  and 
fortunes  are  involved,  is  but  a  natural  step  in  the  gradual 
rise  of  the  wage-earning  groups.  The  "democratization  of 
industry**  is  regarded,  both  by  the  intelligent  laborer  and  by 
the  leaders  of  the  labor  movement,  as  an  indispensable  process 
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for  the  complete  emancipation  of  the  wage-earner.  The  free 
operation  of  the  competitive  principle  in  the  adjustment  of  re- 
lationships between  employers  and  employees  has  given  rise 
to  innumerable  evils  which  have  worked  such  great  hardship 
on  individuals  and  have  produced  such  grave  social  maladjust- 
ments, that  the  stream  of  protest  and  the  effort  toward  reform 
have  not  been  confined  to  the  laboring  classes.  Instability  of 
employment,  insufficiency  of  wage-income  for  decent  living, 
unreasonable  prolongation  of  the  hours  of  service,  ruthless 
disregard  of  the  demands  of  health  and  safety  in  working 
environment,  irresponsible  exploitation  of  women  and  children 
— ^these  are  the  more  glaring  abuses  that  have  accompanied 
the  rapid  development  of  the  traditional  capitalistic  system  of 
production.  The  amelioration  of  these  conditions,  in  so  far  as 
the  past  efforts  of  organized  labor,  or  of  enlightened  employers, 
or  of  government  have  failed  to  accomplish  satisfactory  adjust- 
ments, constitutes  the  immediate  program  of  the  labor  move- 
ment. But  the  demand  for  industrial  democracy  comprehends 
all  the  elements  of  this  program— due  recognition  being  given 
to  the  fact  that  specific  evils  require  specific  remedies — and 
represents,  in  addition,  the  more  fundamental  desire  of  the 
wage-earning  classes  to  secure  full  rights  of  citizenship  in  the 
industrial  world. 

The  interest  of  the  employer— K)r  of  management — ^in  the 
labor  problem  is  no  less  vital  than  that  of  the  wage-earner. 
The  management,  in  most  instances,  strives  to  maintain  the 
status  quo,  in  its  struggle  with  labor,  provided  this  purpose  can 
be  accomplished  without  serious  interruption  of  the  continuity 
of  the  productive  process.  The  employer  deems  himself  under 
constant  pressure  to  withstand  the  encroachments  of  the  labor 
force — ^intensified,  in  recent  years,  by  the  growth  of  labor  or- 
ganization and  the  progressive  reliance  upon  collective  action — 
and  to  conserve  the  industrial  ''rights"  which  he  conceives  to  be 
inherently  his  own.  Above  all,  he  is  impressed  with  the  ne- 
cessity of  ''running  his  own  business,"  in  order  that  wages, 
hours,  and  working  conditions  may  be  so  adjusted  as  to  create 
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no  obstacles  to  the  realization  of  ''adequate"  profits,  and  so 
that  the  necessary  control  and  discipline  may  be  exercised  to 
maintain  productive  efficiency.  But  he  is  eager  to  avoid  open 
conflict — ^both  strikes  and  lockouts  being  very  costly  as  well  as 
demoralizing — unless  a  policy  of  conciliation  involves  yield- 
ing what  he  regards  as  unreasonable  material  concessions  or 
dangerous  strategic  advantages  to  the  labor  forces  opposing 
him.  Management  tends  to  consider  the  labor  problem  pri- 
marily from  the  standpoint  of  private  profit.  Nor  is  this  at- 
titude entirely  undesirable.  It  is  the  .legitimate  function  of 
management,  under  our  prevailing  economic  institutions,  to 
concern  itself  chiefly  with  increasing  output  and  reducing 
costs;  and  the  profit  motive,  under  competitive  conditions, 
merely  serves  as  a  mechanism  for  the  exercise  of  this  func- 
tion. For  this  reason  there  is  a  measurable  degree  of  coinci- 
dence between  the  attitude  of  employers  and  the  attitude  of 
consumers  toward  the  demands  of  labor.  But  the  insistence 
of  management  upon  retention  of  complete  control  of  indus- 
trial relationships  has  frequently  led  to  the  reduction  of  costs, 
not  through  increased  efficiency,  but  through  unreasonable  de- 
pression of  the  wage  level  and  general  exploitation  of  the 
labor  element. 

The  public  interest  in  labor  relationships  is  paramount,  how- 
ever, and  is  vitally  jeopardized  by  undue  domination  of  either 
employers  or  employees.  The  costly  disruption  of  the  pro- 
ductive process  which  generally  accompanies  industrial  war- 
fare constitutes  the  most  direct  and  most  tangible  evidence  of 
public  detriment  from  labor  maladjustments.  But  even  in  the 
absence  of  actual  strikes  and  lockouts,  the  discontent  of  labor 
because  of  unreasonably  low  wages  and  unduly  harsh  work- 
ing conditions,  or  the  discouragement  of  capital  because  of  ex- 
orbitant wage  levels  and  arbitrary  interference  with  the  de- 
tails of  management,  serves  alike  to  impair  the  effectiveness  of 
the  industrial  mechanism  and  to  arouse  public  resentment 
The  public  good  has  been  assumed  to  lie,  therefore,  in  a  solu- 
tion of  the  problem  that  will  attain  workable  justice :  as  equi- 
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table  as  possible  a  balancing  of  rights  and  interests,  but  at  any 
rate  one  which  will  promote  the  most  satisfactory  functioning 
of  the  productive  process.  Conscious  of  this  general  interest, 
public  opinion  has  usually  condenmed  that  party  to  every  labor 
controversy — at  least  when  an  open  rupture  has  ensued — 
which  has  seemed,  at  the  moment,  chiefly  responsible  for  idle 
factories,  scarcity  of  needed  commodities,  or  excessive  prices. 

This  brief  characterization  of  the  general  labor  problem 
provides  an  essential  background  for  an  intelligent  grasp  of 
the  railroad  labor  problem  with  which  we  are  primarily  con- 
cerned. In  its  broad  outlines,  the  problem  of  labor  relation- 
ships in  the  railroad  field — especially  as  regards  the  interests 
of  the  carriers  and  the  workers — does  not  diifer  substantially 
from  that  encountered  in  any  important  enterprise  in  which 
the  questions  of  hours  and  wages  and  control  have  come  to  a 
sharp  issue  between  employers  and  employees.  But  the  public 
significance  of  the  railroad  labor  problem  transcends  that  of 
labor  relationships  in  any  other  field.  The  character  of  the 
transportation  function  and  the  conditions  under  which  it  is 
performed  in  the  United  States  accoimt,  very  largely,  for  the 
distinctive  importance  of  the  problem  of  railroad  labor. 

In  the  first  place,  the  mere  size  of  the  industry,  and  the 
magnitude  of  the  forces  opposing  each  other,  tend  to  give 
the  labor  problem  of  the  carriers  a  national  significance.  The 
American  railroads  employ,  in  normal  times,  approximately 
two  million  men.  The  capital  entrusted  to  their  managers  ap- 
proaches twenty  billions  of  dollars.  The  railroad  employees, 
as  we  shall  see  later,  have  gradually  realized  the  unity  of  their 
interests  and  the  necessity  of  collective  action  in  all  matters 
touching  their  economic  welfare.  Similarly,  the  railroad  com- 
panies have  recognized  the  desirability,  in  face  of  the  growing 
concentration  of  labor  power,  of  resorting  to  cooperation  in 
their  dealings  with  labor.  The  enormous  scope  and  tremen- 
dous influence,  therefore,  of  every  important  conflict  between 
these  two  great  forces  become  readily  apparent.    Only  a  gen- 
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eral  strike  could  prove  more  far-reachii^  than  the  iiitemip- 
tion  of  the  railroad  service  through  serious  disagreement  be- 
tween the  carriers  and  their  employees. 

But  the  special  significatice  of  tiie  railroad  labor  problem 
does  not  arise  merely  from  the  extensive  power  of  tiie  com- 
batants. The  carriers  are  engaged  in  the  performance  of  a 
public  function.  The  social  and  economic  importance  of  this 
function  in  the  modem  world  can  not  be  overstated.  The 
uninterrupted  flow  of  the  transportation  service  is  indispen- 
sable to  industrial  activity  and  commercial  intercourse.  With- 
out raw  materials  and  foodstuffs  the  wheels  of  our  highly 
specialized  economic  system  would  cease  to  operate.  A  pro- 
longed discontinuance  of  railway  transport  might  lead  to 
famine  and  death  in  the  great  centers  of  population.  Many 
huge  modem  industries  might  be  discontinued  for  months, 
with  no  greater  harm  than  the  loss  of  profits  to  those  who  own 
them  and  of  wages  to  those  who  serve  them,  together  with 
such  public  inconvenience  as  might  flow  from  the  necessity  of 
resorting  to  temporary  substitutes  for  the  goods  or  services 
involved.  But  there  is  no  adequate  substitute  for  the  railroad. 
The  combined  carrying  capacity  of  all  other  existing  trans- 
portation agencies  could  not  assume  the  normal  traffic  burden 
of  the  railroad.   Its  service  is  indispensable* 

There  is  a  distinctive  public  interest,  then,  in  the  maintenance 
of  the  continuity  of  railroad  operation,  and  hence  a  special 
need  for  public  control  of  railroad  hbor  relationships  as  part 
of  the  regulatory  process.  While  it  is  desiraUe  that  all  indus- 
trial conflict  be  reduced  to  a  minimum,  and  that  such  labor 
disputes  as  cannot  be  avoided  be  settled  as  justly  and  as 
promptly  as  possible,  there  is  an  urgent  public  necessity  for 
such  an  adjustment  of  labor  relationships  in  the  field  of  rail« 
road  transportation.  Under  the  pre-war  system  of  railroad 
regulation  dismption  of  the  service  was  intermittently  threat- 
ened. The  degree  of  oiig;anization,  on  both  sides,  that  has 
rendered  the  stmggle  between  the  carriers  and  the  railroad 
employees  national  in  scope,  and  has  placed  the  public  interest 
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in  such  serious  jeopardy,  is  the  result  of  a  long  process  of 
historical  development  which  will  be  traced  in  subsequent 
pages.  But  the  necessity  of  constructive  public  action, 
through  the  extension  of  the  normal  field  of  regulatory  activity 
to  labor  relationships,  should  now  be  clean 

§^.    The  Development  of  Railroad  Lahor  OrgamizaHon 

The  inadequacy  of  our  traditional  public  policy  toward  rail- 
road labor  relationships  was  due  in  large  measure  to  a  failure 
to  evaluate  justly  the  scope  and  significance  of  the  problem 
and  the  real  nature  of  the  interests  involved.  Sound  and 
realistic  correctives,  therefore,  must  be  sought  in  an  under- 
standing of  the  historic  roots  from  which  the  current  situation 
has  sprung.  The  first  essential  is  to  trace  the  development  o£ 
organization  among  the  railroad  employees,  and  of  counter- 
organtzation  among  the  railroad  corporations,  and  to  note  the 
character  of  the  chief  conflicts  which  stimulated  cooperative 
effort  on  both  sides.  The  labor  movement  finds  its  primary 
justification  in  the  fact  that,  with  the  growth  of  modem  in- 
dustry and  the  concentration  of  capital  and  of  the  employing 
function  in  relatively  few  hands,  the  individual  laborer  is 
incapable  of  securing  substantial  justice  because  of  the  in- 
equality of  bargaining  power  between  himself  and  his  em- 
ployer; and  the  usual  origin  and  central  purpose  of  labor  or- 
ganizations are  to  be  found  in  the  desire  to  substitute  collective 
for  individual  bargaining.  Counter-organizations  of  employers 
have  generally  come  into  being  in  order  that  the  growing 
strength  of  labor  resulting  from  the  formation  of  unified 
groups  of  employees  might  more  effectually  be  met.  And  the 
development  of  organization  in  both  camps  has  been  largely 
molded  by  the  conflicts  of  interest,  chiefly  q|i  the  distributive 
side,  and  by  the  open  struggles,  involving  strikes  and  lockouts, 
which  have  arisen  from  time  to  time.  It  is  our  immediate  task 
to  examine  the  concrete  character  of  these  developments  in 
the  field  of  railroad  transportation. 
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There  have  been  in  the  past,  and  there  are  to-day,  many 
organizations  of  railroad  employees ;  but  the  four  great  Broth- 
erhoods stand  out  with  peculiar  distinctness.  Partly  this  is 
due  to  the  emphasis  they  place  on  other  than  strictly  trade 
union  functions ;  partly  it  is  due  to  their  relative  isolation  from 
other  labor  organizations  (they  have  never  affiliated,  for  ex- 
ample, with  the  American  Federation  of  Labor)  ;  and  in  some 
measure  it  is  the  result  of  their  marked  conservatism,  the  gen- 
eral intelligence  of  their  membership,  and  the  high  caliber  of 
their  leadership.  In  the  main,  however,  the  four  Brotherhoods 
are  distinguished  from  oth^r  unions  of  railroad  employees 
because  of  their  predominant  strength  and  influence,  toward 
which,  without  doubt,  all  of  the  above  factors  have  con- 
tributed.* 

No  one  of  the  four  Brotherhoods  antedates  the  period  of 
the  Civil  War.  The  Brotherhood  of  Locomotive  Engineers, 
the  first  to  be  organized,  came  into  existence  during  the  war, 
in  1863,  The  organization  of  the  engineers  was  followed,  in 
1868,  by  that  of  the  conductors  into  the  Order  of  Railroad  Con- 
ductors of  America.  The  Brotherhood  of  Locomotive  Fire- 
men and  Enginemen  was  formed  in  1873,  and  in  1883  the 
fourth  of  these  organizations,  the  Brotherhood  of  Railway 
Trainmen,  was  created.*  While  these  four  organizations  are 
entirely  separate  and  distinct,  and  considerable  friction  has 
even  existed  between  them  at  various  times,  their  past  growth 
and  present  policies  are  fundamentally  similar.  All  of  them 
were  originally  organized  as  mutual  insurance  associations, 
and  much  of  their  present  strength  is  due  to  the  favorable 
insurance  terms  they  are  able  to  give  their  members — men 
engaged  in  an  "extra-hazardous"  occupation,  to  whom  insur- 
ance at  feasible  rates  is  a  necessity — ^and  to  the  uniformly 
sound  financial  management  of  the  insurance  funds  entrusted 

*C/.  R.  H.  Hoxic,  Trade  Unionism  in  the  United  States,  pp.  111-112: 
'  All  of  the  four  Brotherhoods  passed  through  reorganization  at  one 

time  or  another.    The  names  given  are  those  in  use  at  the  present 

time. 
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to  them.  But  a  persistent  demand  for  the  addition  of  strictly 
trade  union  features — the  negotiation  of  wage  and  working 
agreements  with  the  carriers  through  collective  bargaining — 
early  made  itself  felt;  and  in  spite  of  the  opposition  of  the 
more  conservative  members  and  of  the  railroad  officials,  the 
new  functions  were  gradually  assumed.  The  conductors  were 
most  hesitant  in  adopting  such  measures.  At  the  very  begin- 
ning they  declared  themselves  against  strikes,  and  in  1877  they 
went  so  far  as  to  forbid  individual  members  to  strike  under 
pain  of  expulsion.  Strike-breaking  was  even  encouraged  and 
help  was  given  the  roads  against  other  unions.  It  was  antici- 
pated that  such  a  policy  would  secure  the  good-will  of  the  car- 
riers ;  but  its  outcome  was  to  alienate  many  of  the  members  of 
the  order,  to  arouse  the  opposition  of  other  brotherhoods,  and 
to  precipitate  the  formation  of  a  rival  order,  which  seriously 
threatened  the  prestige  and  very  existence  of  the  established 
organization  of  conductors.  The  railroads,  in  the  meantime, 
failed  to  make  fine  distinctions,  and  their  hostile  attitude  re- 
mained unchanged.  In  1890,  therefore,  the  policy  of  "protec- 
tion" was  definitely  adopted,  and  after  consolidation  with  the 
rival  order  in  1893,  a  firm  foundation  was  laid  for  the  subse- 
quent growth  of  the  Order  of  Railroad  Conductors.  In  like 
manner,  the  firemen,  after  an  unsuccessful  trial  of  collective 
bargaining  in  1879,  at  which  time  the  opposition  of  the  roads 
made  it  impracticable,  finally  reintroduced  it  as  an  integral 
part  of  their  policy  in  1885.  The  other  two  organizations — the 
engineers  and  the  trainmen — had  shown  less  hesitancy  in  as- 
suming trade  union  functions  almost  from  the  outset.  Begin- 
ning, then,  as  insurance  associations,  the  Brotherhoods  pos- 
sessed the  strength  of  established  institutions  before  they 
attempted  to  deal  with  the  roads,  and  the  development  of  their 
insurance  business  has  given  a  more  conservative  cast  to  their 
labor  policies  than  that  of  any  other  group  of  American  unions. 
The  fiduciary  responsibility  of  administering  millions  of  dol- 
lars of  investment  funds  has  not  been  calculated  to  encourage 
radicalism  in  their  leadership.    While  they  have  always  striven, 
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therefore,  to  improve  the  lot  of  their  members  through  reduc- 
tions in  hours,  increases  in  wages,  and  betterment  of  worldng 
conditions,  they  have  generally  deprecated  the  use  of  the  strike, 
and  have  maintained  an  unusual  degree  of  independence  of 
other  labor  organizations. 

It  is  a  notable  feature  of  the  history  of  the  great  Brother- 
hoods that  they  received  recognition  as  representatives  of  the 
workers,  established  the  principle  of  collective  bargaining,  and 
helped  to  eliminate  the  most  glaring  abuses  of  early  railroad- 
ing, with  remarkably  infrequent  resort  to  actual  strikes.  In 
1888  a  serious  conflict  occurred  between  the  engineers  and  the 
Burlington,  in  which  the  road  was  successful,  but  no  impor- 
tant strike  has  since  been  engaged  in  by  this  organization.  The 
conductors  have  been  almost  equally  conservative — such  strikes 
as  have  been  called  being  largely  confined  to  small  and  unim- 
portant lines,  and  only  one  of  them,  the  Grand  Trunk  strike  of 
1910,  even  threatening  to  become  extensive  or  serious.  The 
two  younger  organizations  have  been  only  somewhat  less  mod- 
erate in  their  policies  and  methods,  and  all  the  Brotherhoods 
have  placed  much  greater  dependence  upon  the  power  of  the 
threat  to  strike,  than  upon  the  execution  of  it  The  success 
of  the  Brotherhoods,  in  spite  of  this  sparing  use  of  the  strike 
weapon,  arises  from  the  extent  and  character  of  their  mem- 
bership and  the  special  circumstances  surrounding  the  railroad 
industry.  The  men  are  skilled  and  not  easy  to  replace;  they 
are  indispensable  to  the  performance  of  a  service  which  can- 
not be  interrupted  without  tremendous  loss  and  untold  hard- 
ship ;  and  about  90  per  cent,  of  the  workers  in  the  four  fields 
are  affiliated  with  these  organizations.  Under  these  circum- 
stances the  carriers,  especially  in  recent  years,  have  repeatedly 
found  themselves  compelled  to  yield  to  the  claims  of  the  unions 
or  to  consent  to  arbitration — z  policy  generally  favored  by  the 
Brotherhoods — ^and  strikes  have  been  thereby  averted.  By 
the  end  of  the  century  much  had  been  achieved.  The  railroad 
unions,  and  the  principle  of  collective  bargaining,  were  widely 
recognized  by  the  carriers.    Working  agreements  and  uniform 
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schedules  of  wages  were  in  force  on  most  roads.  The  rule 
of  seniority  in  promotions  had  been  generally  accepted.  The 
ten-hour  day  had  become  universal.  The  most  striking  abuses 
of  the  old  order  of  railroading  had  thus  been  eliminated.'  The 
chief  remaining  tasks,  as  conceived  by  the  Brotherhoods,  were 
to  broaden  the  field  of  standardization  from  the  several  divi- 
sions of  a  single  system  to  groups  of  roads  and,  eventually,  to 
the  country  as  a  whole;  to  introduce  the  eight-hour  day;  and 
to  secure  more  favorable  wage  adjustments.* 

•  C/.  W.  J.  Cunningham,  "Locomotive  Engineers  Arbitration,"  Quar- 
terly Journal  of  Economics,  Vol.  27  (Feb.,  I9i3),  pp.  26^26^ 

^In  order  that  the  main  currents  of  labor  development  may  be 
clear,  the  principal  discussion  has  been  limited  to  die  four  ^reat 
Brotherhoods.  But  there  are  many  other  railroad  labor  organizations. 
The  Order  of  Railroad  Telegraphers  occupies  a  somewhat  inter- 
mediate position  between  the  four  dominant  organizations  and  the 
railroad  shop-craft  unions.  It  was  organized  later  than  the  great 
Brotherhoods,  in  1886,  and  in  spite  of  its  membership  of  more  than 
48^000  men,  it  has  never  attained  a  like  position  of  influence.  It  is 
affiliated  with  the  American  Federation  of  Labor;  it  is  somewhat  less 
conservative  in  tendency;  it  has  been  engaged  in  many  strikes;  and  k 
has  not  always  enjoyed  peace  within  its  own  ranks.  All  the  minor 
unions,  with  one  exception,  may  be  classed  as  shop  unions,  and  their 
members  do  not  occupy  the  distinctive  position  in  the  railroad  service 
occupied  by  the  organizations  of  laborers  engaged  in  the  actual  move- 
ment of  trains.  This  exception  is  the  Switchmen's  Union,  a  rival  of 
the  Brotherhood  of  Railroad  Trainmen,  with  a  membership  of  about 
14,000.  Its  prestige  is  small,  and  it  seems  to  possess  a  faculty  for 
engaging  in  unwise  and  unsuccessful  strikes.  The  remaining  osgani- 
zations  are  connected  with  the  various  crafts  involved  in  the  main- 
tenance of  railway  plant  and  facilities  and  the  provision  of  the  trans- 
portation service,  and  all  are  affiliated  with  the  American  Federation 
of  Labor.  There  are  also  a  number  of  the  national  unions  of  such 
workers  as  electricians,  blacksmiths,  machinists,  and  so  on,  which 
have  a  considerable  membership  of  railroad  laborers. 

Aside  from  the  character  of  tiieir  policies  and  leadership,  the  extent 
of  the  membership  of  the  various  railroad  labor  organizations  exerts 
the  greatest  influence  upon  their  strength.  Accordingly,  there  is  added 
a  table  giving  the  more  important  railroad  labor  organizations  and 
their  membership  for  1920,  as  estimated  in  Bulletin  No.  25  of  the 
Harvard  Bureau  of  Business  Research  ("Labor  Terminology,"  pp. 
65-67)  f  and  also  such  figures  as  are  available,  from  various  sources, 
for  the  year  1914,  in  order  that  the  growth  of  these  organizations  dur- 
ing the  war  period  may  be  noted.  In  addition,  figures  are  given  for 
five  of  the  important  national  organizations  with  which  railroad  work- 
ers are  affiliated,  although  the  percentage  of  their  memJiership  en- 
gaged in  railway  service  is  not  available :    cTable  follows  on  next  page.) 
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But  the  present  power  of  the  railroad  labor  organizations, 
including  the  less  important  unions  of  railroad  employees  as 
well  as  the  Brotherhoods,  must  be  attributed  in  no  small  meas- 
ure to  the  growth  of  federation  and  informal  cooperation 
among  them.  There  have  been  many  attempts  at  formal  fed- 
eration of  the  various  unions,  and  even  at  wholesale  amalgama- 
tion into  all-inclusive  industrial  groups.  In  their  early  days 
the  Brotherhoods  faced  serious  competition  from  the  powerful 
Knights  of  Labor.  This  organization,  created  in  1869,  soon 
avowed  the  optimistic  purpose  of  bringing  the  whole  of  labor 
within  its  ranks  and  improving  the  conditions  of  the  unskilled 

MEMBERSHIP    OF     RAILROAD     LABOR     ORGANIZATIONS 

"Big  Four''  Brotherhoods:  1914*        1920 

Brotherhood  of  Locomotive  Engineers 73,8oo         86,697 

Brotherhood  of  Locomotive  Firemen  and  En- 

gincmen  86,800        125,862 

Brotherhood  of  Railway  Trainmen 126,100        184,500 

Order  of  Railroad  Conductors  of  America....    49^100         56,000 
Other  Railroad  Unions: 

The  Order  of  Railroad  Telegraphers 25,000         48,700 

Brotherhood  of  Railway  Carmen  of  America. .    28^700        182,100 
United   Brotherhood   of   Maintenance  of  Way 

Employees  and  Railway  Shop  Laborers —  i54«o6o 

Brotherhood  of  Railway  and  Steamship  Clerks, 
Freight  Handlers,  Express  and  Station  Em- 
ployees         —  18,600 

Switchmen's  Union  of  North  America 93^         14,000 

Brotherhood  of  Railway  Signalmen  of  America        700         12,300 

Order  of  Railroad  Station  Agents 1,100  9,000 

Brotherhood  of  Railroad  Patrolmen —  2,600 

Order  of  Sleeping  Car  Conductors  —  1,200 

General  National  Unions: 

International  Association  of  Machinists 75400       330,800 

International  Brotherhood  of  Electrical  Workers 

of  America   30,800       I39»ooo 

International  Brotherhood  of  Boiler  Makers 
and    Iron   Ship   Builders   and    Helpers    of 

America    16,700       103,000 

International  Brotherhood  of  Blacksmiths,  Drop 

Forgers  and   Helpers    9,600         48,300 

Amalgamated  Sheet  Metal  Workers'  Interna- 
tional Alliance 17^00         21,800 

^  •  These  figures  are  taken  from  George  E.  Barnett,  "Growth  of  Labor  Organization 
m  the  United  States,  1897-1914."  Quarterly  Journal  of  Economics,  Vol.  XXX,  No.  4 
(August,  19 16),  pp.  780-795;  Appendix,  p.  838  et  seq,;  and  the  American  Labor 
Year  Book,  1919-1920,  pp.  147-149. 
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workers  en  masse.  This  policy,  diametrically  opposed  to  that 
of  the  trade  unions,  produced  a  bitter  rivalry  between  the  two 
types  of  organization.  While  the  unions,  and  the  newly  formed 
railway  unions  among  them,  lost  some  ground  for  a  time,  the 
prosperity  of  the  Knights  of  Labor  was  short-lived.  It  be- 
came a  real  power  only  after  1882 ;  and  from  1886  its  decline 
was  rapid.  A  second  attempt  at  labor  organization  on  a 
broader  scale  than  that  of  the  trade  union,  which  directly  in- 
volved railroad  workers  and  actually  threatened  the  existence 
of  the  Brotherhoods,  was  made  in  1893  by  the  American  Rail- 
way Union.  This  organization,  largely  inspired  by  Eugene  V. 
Debs,  was  formed  with  the  avowed  purpose  of  combining  all 
railroad  employees  into  one  gigantic  union,  and  had  a  brief  but 
tremendous  history.  Within  a  single  year  some  150,000  men 
had  been  organized,  and  a  successful  strike  conducted  against 
the  Great  Northern.  Then  came  the  great  Chicago  strike  of 
1894,  an  outgrowth  of  a  strike  at  the  Pullman  plant,  that  soon 
affected  all  the  railroads  radiating  out  of  Chicago  and  prac- 
tically the  entire,  membership  of  the  American  Railway  Union. 
There  was  a  period  of  disrupted  service;  riots  ensued;  and 
finally  state  and  federal  troops  intervened.  The  result  was 
failure  for  the  strikers  and  destruction  to  their  organization. 
Effectively,  therefore,^  one  year  covers  the  entire  history  of 
this  attempt  at  industrial  unionism  in  the  railroad  field.  After 
this  disastrous  experiment,  efforts  to  secure  greater  unity 
.among  railroad  employees  proceeded  more  modestly.  The 
American  Federation  of  Labor  has  been  the  most  important 
agency  of  cooperation.  All  of  the  railroad  labor  unions  except 
the  four  Brotherhoods  are  members  of  the  Federation,  the 
unifying  influence  of  its  loosely-centralized  authority  being 
enhanced  in  recent  years  by  the  adoption  of  the  departmental 
plan  of  organization.  Its  Railway  Employees  Department  con- 
stitutes the  immediate  source  of  unification.  This  department, 
organized  in  1909,  is  designed  to  lend  greater  uniformity  to 
the  policies  and  activities  of  the  various  organizations,  to  settle 
disputes  between  them — particularly  those  arising  out  of  juris- 
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dictional  difficulties — ^and  ta  facilitate  combined  action  against 
the  carriers  whta  deemed  necessary  and  expedient.  The  lesser 
railroad  tuiions,  as  thus  united  through  federation,  have 
achieved  considerable  power  and  influence. 

But  the  four  great  Brotherhoods  have  always  been,  and  give 
every  promise  of  remaining,  the  center  of  the  labor  movement 
in  the  railroad  industry.  All  progress  toward  federation  or 
amalgamation,  therefore,  that  does  not  comprehend  their  activi- 
ties falls  far  short  of  achieving  effective  results.  One  of  the 
important  objects  of  the  creation  of  the  Railway  Employees 
Department  of  the  American  Federation  of  Labor  was  to 
attract  the  Brotherhoods  into  that  organization ;  and  while  the 
efforts  of  the  Federation  to  accomplish  this  end  have  been  con- 
tinued, and  have  at  times,  especially  in  1916,  received  serious 
consideration,  they  have  thus  far  been  without  success.  At- 
tempts to  bring  about  cooperative  action  between  the  Brother- 
hoods date  back  as  far  as  1889.  In  that  year  an  abortive  effort 
was  made  formally  to  federate  the  several  organizations  of 
men  in  the  train  service  into  the  United  Order  of  Railway  Em- 
ployees. The  plan  was  to  constitute  this  order  a  super-or- 
ganization relative  to  the  Brotherhoods,  with  power  to  nego- 
tiate for  all  the  groups  of  employees  and  to  call  strikes  if 
deemed  necessary.  As  a  result  of  internal  conflict  this  body 
was  dissolved  in  1891.  The  necessary  basis  of  mutual  confi- 
dence and  common  interest  had  not  yet  been  sufficiently  devel- 
oped to  support  such  a  plan  of  federation.  In  lieu  of  it  a 
scheme  of  system  cooperation,  by  which  federative  committees 
could  be  formed  from  the  locals  of  individual  systems  as  found 
desirable,  was  put  into  force  in  1893  under  the  name  of  the 
Cedar  Rapids  Plan.  But  since  problems  more  general  than 
those  of  a  single  system  continued  to  press  for  consideration, 
this  scheme  was  abandoned  in  1897,  and  another  attempt  at 
more  comprehensive  federation  was  made.  But  the  new  Fed- 
eration of  American  Railway  Employees  was  likewise  de- 
stroyed through  mutual  distrust,  and  resort  was  had  once  more 
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to  temporary  agreements  between  two  or  more  of  the  organiza- 
tions for  dealing  with  the  individual  roads. 

But  while  the  formal  types  of  federation  found  little  success 
with  the  Brotherhoods,  the  value  and  the  need  of  tmity  of 
action  were  clearly  recognized.  Especially  after  1900,  when 
the  accomplished  standardization  of  rates  of  pay  enabled 
individual  carriers  to  withstand  wage  demands  by  reference  to 
the  exigencies  of  the  competitive  situation,  it  became  more  and 
more  apparent  that  wage  schedules  could  be  raised  effectively 
only  through  unified  negotiation  and  concerted  action.  This 
situation  stimulated  the  development  of  inforaial  copfAeration 
between  the  Brotherhoods,  whereby  the  influence  %of  each 
organization  began  to  be  exerted  on  .a  broader  scale,  and  the 
demands  of  the  various  groups  of  employees  engaged  in  train 
service  came  to  be  supported  by  ^  measurable  d^free  of  joint 
effort.  Associations  were  formed  for  specified  territories, 
representing  all  the  men  of  a  single  brotherhood  within  each 
of  the  territories,  which  presented  similar  demands  and  peti- 
tions to  all  the  roads  within  the  given  area;  and  joint  com- 
mittees— ^local  and  uhimately  national  in  scope — were  likewise 
formed,  representing  the  membership  of  two  or  more  of  the 
Brotherhoods,  and  applying  the  weight  of  their  combined  in- 
fluence toward  the  enforcement  of  demands  upon  the  carriers. 
This  development — a  phenomenon,  very  largely,  of  the  decade 
between  1906  and  1916 — ^has  had  significant  consequences.  It 
pointed  the  way  to  a  workable  means  of  cooperation  between 
the  Brotherhoods,  without  permanently  destroying  their  inde- 
pendence of  each  other  and  of  the  remaining  railroad  labor 
organizations.  It  forced  the  policy  of  counter-organization 
upon  the  railroads,  so  that  their  negotiations  also  came  to  be 
conducted  through  sectional  and  national  representatives — 
these  representatives  being  temporarily  chosen  for  particular 
occasions  or  consisting  of  committees  from  one  or  another  of 
tfie  associations  of  railroad  ofiicials.  Finally,  it  led  to  the 
important  series  of  sectional  wage  advances  which  substantially 
bettered  the  situation  of  the  men  concerned  and  directed  public 


_J 


326      THE  AMERICAN  RAILROAD  PROBLEM 

attention  to  the  bitter  and  disruptive  controversies  involved. 
Under  these  circumstances,  the  scope  of  the  railroad  labor 
problem  was  so  extended,  between  1906  and  1916,  as  to  include 
practically  all  the  carriers  and  essential  transportation  workers, 
and  thus  to  involve  the  vital  interest  of  the  entire  country. 

It  is  beyond  the  scope  of  our  present  task  to  present  more 
than  a  brief  outline  of  the  chief  conflicts  of  this  series  of  wage 
controversies.  The  inception  of  the  new  movement  dates  back 
to  the  early  years  of  the  century.  In  1902  the  conductors 
presented  demands  to  most  of  the  roads  in  western  territory, 
and  induced  the  lines  to  conduct  their  negotiations  jointly. 
There  were  many  proposals  and  coimter-proposals,  the  train- 
men finally  entering  into  the  controversy  in  support  of  the  con- 
ductors; and  the  matter  was  settled  favorably  to  the  unions. 
This  was  the  beginning.  Very  soon  thereafter  all  of  the  four 
Brotherhoods  adopted  a  division  of  the  country  into  three 
regions — the  eastern,  the  western,  and  the  southern,  corre- 
sponding to  the  grouping  of  the  roads  employed  by  the  Inter- 
state Commerce  Commission — and  began  to  prepare  for  the 
joint  submission  of  demands  to  all  the  lines  in  each  of  these 
regions,  for  the  purpose  of  increasing  wages,  improving  work- 
ing rules,  and  standardizing  conditions  in  each  territory. 

The  first  notable  wage  movement  thus  organized  was  carried 
out  by  a  joint  committee  of  the  conductors  and  trainmen,  again 
in  western  territory,  in  1907.  The  scope  of  the  demands  in- 
cluded all  the  roads,  involving  101,500  miles  of  line  and  42,500 
employees.  The  carriers  took  the  demands  under  consideration 
through  a  joint  committee  of  the  managers  of  the  38  roads 
affected.  The  contending  parties  failed  to  reach  agreement, 
and  the  controversy  was  submitted  to  mediation  under  the  Erd- 
man  Act  (to  be  explained  in  subsequent  pages),  through  which 
a  settlement,  largely  favorable  to  the  employees,  was  finally 
effected.  As  a  result  of  the  business  depression  of  1907,  no 
further  important  development  occurred  until  1910.  In  that 
year  the  firemen  began  operations  in  western,  and  the  con- 
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ductors  and  trainmen  in  eastern,  territory.  The  firemen, 
through  the  process  of  negotiation,  mediation,  and  compromise, 
succeeded  in  some  measure ;  but  in  the  east  the  situation  proved 
more  complex.  There  the  roads  refused  to  deal  collectively 
through  their  General  Managers  Association,  and  the  unions 
were  forced  to  submit  their  demands  to  individual  carriers. 
Wage  advances  were  requested  from  the  Baltimore  and  Ohio, 
by  way  of  test,  and  upon  the  refusal  of  its  management  to 
grant  them,  strike  proceedings  were  begun.  At  this  crisis 
the  road  carried  the  matter  to  the  Federal  Mediation  Board, 
and  through  its  efforts  a  compromise  favorable  to  the  men 
was  accepted.  Within  a  short  time  similarly  favorable  con- 
cessions were  obtained  from  the  other  roads ;  for  the  carriers 
found  it  expedient  to  agree  that  all  would  accept  the  results 
of  an  arbitration  proceeding  arising  out  of  the  union  demands 
upon  the  New  York  Central  which  came  to  successful  issue  for 
the  employees.  In  this  way  the  method  of  concerted  action 
became  generally  established,  the  engineers  and  firemen,  who 
had  been  dealing  with  individual  corporations  in  the  east,  like- 
wise adopting  the  policy  of  submitting  their  demands  to  groups 
of  carriers. 

One  of  the  most  significant  of  these  conflicts,  prior  to  1916, 
arose  out  of  the  wage  demands  of  the  engineers  in  eastern  ter- 
ritory in  191 1,  following  their  successful  negotiations  in  the 
west.  In  December  of  that  year  the  Brotherhood  presented 
petitions  to  all  eastern  roads  for  an  increase  in  wages  and  for 
the  standardization  of  rates  of  pay.  The  General  Managers 
Association  of  New  York,  representing  the  roads,  rejected  the 
demands,  and  no  compromise  could  be  agreed  upon  through 
conference.  Moreover,  the  railway  managers  refused  to  arbi- 
trate the  controversy  under  the  Erdman  Act,  on  the  ground 
that  three  individuals,  only  one  of  whom  represented  the  pub- 
lic, were  incapable  of  rendering  a  satisfactory  decision  in  so 
important  an  issue.  As  an  alternative  the  roads  suggested 
reference  of  the  matter  to  the  Interstate  Commerce  Commis- 
sion ;  but  this  solution  was  acceptable  neither  to  the  engineers 
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nor  to  die  Commission,  and  a  strike  seemed  imminent  At  this 
juncture  the  Mediation  Board  offered  its  services,  tfirougfa 
which  arbitration  by  a  body  of  seven,  consisting  of  one  repre- 
sentative of  each  of  the  parties  and  of  five  other  persons  ap- 
pointed by  the  mediators  and  the  Chief  Justice  of  the  Supreme 
Court,  was  finally  accepted.  The  findings  of  this  arbitration 
board  were  distinctly  unfavorable  to  the  engineers,  and  to  the 
interests  of  organized  labor.  The  men  were  granted  a  mini- 
immi  wage,  but  the  proposed  wage  increases  and  standardiza- 
tion were  denied  them.  Moreover,  the  majority  report  of  the 
board  advocated  the  compulsory  adjustment  of  wages  by  a 
public  tribunal  and  the  denial  to  railroad  labor  of  the  right  to 
strike.  The  outcome  of  this  controversy  was  not  without  un- 
fortunate consequences ;  for  it  exerted  a  direct  influence  upon 
the  character  of  the  supreme  struggle  that  preceded  the  passage 
of  the  Adamson  Act  in  1916 — ^a  struggle  involving  concerted 
action  by  both  carriers  and  employees  on  the  largest  scale,  and 
setting  in  motion  the  entire  machinery  of  the  Federal  Govern- 
ment before  a  setdement  could  be  effectuated. 

Late  in  191 5  the  Brotherhoods  agreed  that  the  time  was  ripe 
for  a  national  eight-hour  day.  In  January  of  the  following 
year  a  conference  of  representatives  of  the  four  organizations 
drew  up  a  proposal  for  an  eight-hour  day  (and  for  time  and  a 
half  for  over-time),  secured  its  adoption  by  their  respective 
memberships,  and  presented  it  to  practically  all  the  railroads  in 
the  United  States.  The  carriers,  acting  through  a  National  Con- 
ference Committee,  suggested  the  submission  of  the  proposal 
to  arbitration ;  but  the  Brotherhoods,  remembering  the  results 
of  the  engineers'  arbitration  of  1912  and  alleging  past  unfair- 
ness, declined  to  accept  this  basis  of  settlement.  The  n^otia- 
tions  were  continued,  but  every  plan  of  compromise,  mediation, 
or  arbitration  was  rejected  by  one  or  the  other  of  the  parties. 
When  the  efforts  of  President  Wilson,  through  personal  con- 
ference, failed  to  result  in  agreement — ^his  proposal  that  the 
demands  of  the  men  be  temporarily  granted  and  their  influence 
upon  labor  cost  definitely  ascertained  was  rejected  by  the  car- 
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riers — a  national  strike  was  called  for  Labor  Day,  1916.  The 
country  was  aroused.  The  intention  of  the  Brotheiiioods  was 
clear,  and  the  nation  seemed  face  to  face  with  what  would 
probably  have  proved  the  most  disastrous  strike  in  our  entire 
industrial  history.  The  seriousness  of  this  situation,  coupled 
with  the  delicate  character  of  our  international  relationships 
growing  out  of  the  European  war,  led  President  Wilson  to  seek 
a  solution  through  legislative  enactment.  At  the  earnest  re- 
quest of  the  President,  the  Adamson  bill,  embodying  the  de- 
mand of  the  Brotherhoods  for  the  eight-hour  day,  was  intro- 
duced into  the  House  of  Representatives  on  the  last  day  of 
August,  and  within  three  days  was  enacted  into  law. 

The  great  strike  was  thereby  averted,  and  the  public  experi- 
enced intense  relief ;  but  the  country  was  deeply  incensed  at  the 
precipitate  action  which  had  been  forced  upon  Congress.  In 
view  of  the  methods  employed,  this  resentment — directed  pri- 
marily at  the  ''brazenness"  of  the  Brotherhoods  and  the  "timid- 
ity" of  Congress — ^was  in  no  small  measure  justified.  It  should 
be  remembered,  however,  that  the  attitude  of  the  carriers,  as 
well  as  of  the  employees,  was  rather  uncompromising.  And  in 
view  of  the  gravity  of  the  situation,  it  is  hard  to  determine 
what  effective  alternative  was  available  for  the  national  legis- 
lature. The  source  of  the  difficulty  was  more  deeply  rooted. 
It  consisted,  fundamentally,  in  the  virtual  neglect  of  the  ques- 
tion of  labor  relationships  in  the  development  of  the  regulative 
process,  and  in  the  absence  of  appropriate  machinery  for  the 
settlement  of  disputes  between  the  carriers  and  their  employees. 

The  important  developments  following  the  passage  of  the 
Adamson  Act  can  be  stated  very  briefly.  While  the  constitu- 
tionality of  the  new  law  was  being  challenged  in  the  courts, 
the  roads  manifested  a  tendency  to  evade  its  application.  In 
March,  1917,  therefore,  the  Brotherhoods  threatened  to  reissue 
their  strike  call  unless  the  provisions  of  the  act  were  enforced 
by  the  carriers,  and  its  constitutionality  promptly  upheld  by 
the  Supreme  Court.  But  American  participation  in  the  Great 
War  was  imminent,  and  President  Wilson  induced  the  rail- 
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roads  and  the  Brotherhoods  to  submit  their  difficulty  to  a  com- 
mittee of  the  Council  of  National  Defense.  As  a  result  of  this 
mediation,  the  carriers  agreed  to  the  demands  of  the  workers, 
the  Supreme  Court's  decision  upholding  the  constitutionality 
of  the  statute  being  delivered  the  very  day  on  which  agreement 
was  reached.' 

§j.    Public  Policy  Toward  Railroad  Labor  Relationships 

The  single  dispute  that  led  to  the  abrupt  passing  of  the 
Adamson  Act  provides  the  most  striking  example  of  the  way 
in  which  labor  conflicts  may  jeopardize  the  public  welfare,  and 
of  the  expedients  that  may  be  resorted  to  in  order  to  adjust 
private  controversies.  The  events  of  the  fall  of  1916  clearly 
showed  that  existing  public  machinery  for  the  settlement  of 
such  disputes  was  hopelessly  inadequate.  In  order  that  the 
specific  shortcomings  may  be  intelligently  understood,  it, will 
be  necessary  to  trace  briefly  the  development  of  public  policy 
toward  railroad  labor  relaticMiships. 

The  first  legislative  recognition  of  the  problem  appeared  in 
the  Arbitration  Act  of  1888.  It  was  the  outcome  of  the  public 
apprehension  that  had  been  aroused  as  early  as  1877 — ^as  a 
result  of  the  great  strike  of  that  year,  with  its  riots,  and  crime, 
and  destruction  of  property — and  of  the  emergence  of  a  con- 
scious public  interest  in  industrial  relationships  that  marked 

*One  of  the  features  of  the  controversy  which  especially  aroused 
public  animus  was  the  general  belief  that  the  proposal  of  the  Brother- 
hoods for  an  eight-hour  day  was  essentially  a  disguised  wage  measure, 
rather  than  a  frank  demand  for  shorter  hours.  This  was  also  liie 
principal  legal  issue  in  the  question  of  constitutionality.  It  was  ad- 
mitted by  representatives  of  the  Brotherhoods  that  operating  exi- 
gencies would  probably  prevent  the  reduction  of  hours  in  most  in- 
stances. The  Eight  Hour  Commission,  created  by  the  Adamson  Act 
to  determine  its  effects,  reported  that  the  hours  of  actual  service  were 
not  substantially  reduced  as  a  result  of  the  operation  of  the  measure. 
Eight  hours  was  merely  accepted  as  the  legal  basis  for  a  day's  pay, 
with  the  result  that  those  serving  the  usual  ten  hours  were  entitled 
to  two  hours'  additional  compensation  per  day  as  overtime.  It  was 
this  aspect  of  the  question,  together  with  the  resentment  at  the  pres- 
sure exerted  upon  the  governmental  authorities,  that  w^s  chiefly  re* 
Sponsible  for  the  public  denunciations  of  the  Brotherhoods. 
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the  decade  of  the  eighties.  The  chief  contribution  of  this 
measure  lay  in  its  recognition  of  the  problem ;  its  machinery 
was  never  utilized  in  the  settlement  of  disputes.  It  provided 
for  voluntary  arbitration :  in  the  event  of  a  controversy  either 
party  might  suggest  arbitration;  if  there  was  agreement  to 
arbitrate,  a  board  would  be  organized  consisting  of  one  repre- 
sentative of  each  of  the  parties  and  of  a  "neutral"  selected  by 
these  two ;  and  this  board  would  investigate  the  difficulty  and 
make  an  award,  the  decision  to  be  enforced,  if  at  all,  through 
the  pressure  of  public  opinion.  Under  this  act,  however,  there 
was,  impliedly,  compulsory  investigation  of  labor  disputes. 
Either  the  parties  to  the  controversy,  or  a  state  executive,  or  the 
President  of  the  United  States  might  institute  an  investigation, 
to  be  conducted  by  a  commission  of  three  appointed  by  the 
President;  and  its  findings  were  to  be  given  due  publicity. 
Only  one  such  commission  was  created,  which  investigated  the 
Chicago  railroad  strike  of  1894.  But  since  it  came  into  being 
after  the  strike  had  been  broken,  its  report  dealt  chiefly  with 
suggestions  for  a  better  type  of  legislation  rather  than  with 
the  merits  of  the  controversy.  "The  arbitration  act  of  1888," 
it  has  been  justly  said,  "was  clearly  in  advance  of  the  spirit 
of  the  times,  and  remained  a  dead  letter  as  far  as  the  settlement 
of  any  dispute  was  concerned."  • 

The  Erdman  Act  of  1898  constitutes  a  more  significant  at- 
tempt by  the  Federal  Government  to  provide  for  public  inter- 
vention in  railroad  labor  controversies.  The  passage  of  the 
new  law  was  prompted  by  the  failure  of  the  old,  and  intro- 
duced the  new  principle  of  mediation,  in  addition  to  retaining 
the  former  policy  of  arbitration.  The  Erdman  Act  was  limited 
in  its  jurisdiction  to  disputes  involving  railway  employees 
engaged  in  actually  operating  trains.  In  the  event  of  a  dis- 
pute between  an  interstate  carrier  and  any  group  of  such  em- 
ployees, either  party  might  request  the  aid  of  federal  mediators, 
consisting  of  the  Commissioner  of  Labor  and  the  Chairman  of 

*Magnusson  and  Gadsby,  "Federal  Intervention  in  Railroad  Dis- 
putes," Monthly  Labor  Review,  Vol.  XI,  No.  i  (July,  igao),  p.  40. 
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the  Interstate  Commerce  Commission.  Upon  agreement  of 
the  parties,  these  federal  mediators  must  attempt  to  conciliate 
their  differences  and  effect  a  settlement;  and  upon  failure  to 
adjust  the  dispute,  they  must  seek  to  induce  the  parties  to  ac- 
cept arbitration.  If  arbitration  were  accepted,  a  board  consti- 
tuted as  under  the  act  of  1888  was  to  adjudicate  the  con- 
troversy, and  the  terms  of  the  award  might  be  enforced  by 
either  party  through  equity  proceedings.  Upon  acceptance  of 
the  arbitration  provisions,  the  parties  were  compelled  to  submit 
the  dispute  to  investigation,  and  strike  or  lockout  for  three 
months  following  the  award  was  made  illegal. 

While  there  seemed  to  be  a  likelihood,  in  the  beginning,  that 
the  provisions  of  the  Erdman  Act,  because  of  their  voluntary 
character,  might,  for  practical  purposes,  lapse  through  disuse, 
they  were  successfully  invoked  in  1906,  and  from  that  time 
''until  the  act  was  superseded  there  was  no  serious  strike, 
actual  or  threatened,  in  which  one  of  the  parties  did  not  seek 
settlement  under  its  terms."  ^  Until  1912,  the  operation  of  the 
act  appeared  to  be  uniformly  successful.  Sixty  cases  reached 
settlement,  of  which  45  were  adjusted  through  the  proc- 
ess of  mediation  and  conciliation.  Of  these  cases,  a  num- 
ber were  of  considerable  magnitude.  The  mediation,  for 
example,  between  the  western  lines  and  the  conductors  and 
trainmen  in  1907,  as  we  have  seen  earlier,  involved  38  roads 
and  42,500  employees.  In  the  course  of  time  the  mecEation 
features  of  the  act,  at  first  deemed  incidental,  assumed  increas- 
ing importance,  ahhough  many  of  the  disputes  involving  the 
larger  groups  of  employees  went  to  arbitration.  But  the 
method  of  arbitration  encountered  grave  difficulties.  There 
were  few  instances  in  which  the  partizan  representatives  could 
agree  upon  a  third  member  of  the  board,  and  tiie  federal 
mediators  were  compelled  to  make  a  selection.  Moreover,  as 
the  scope  of  the  disputes  developed,  both  the  Brotherhoods  and 
the  carriers  became  reluctant  to  entrust  the  weighty  issues 
involved  to  a  single  neutral  arbitrator.  Finally,  in  the  engineers' 

*  Commons  and  Andrews,  Principles  of  Labor  LeffisMon,  p.  14a 
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wage  controversy  of  1912,  the  railroad  managers,  as  we  have 
seen,  refused  to  utilize  the  mechanism  created  by  law,  and 
secured  in  its  stead  a  board  of  seven,  consisting  of  two  parti- 
zan  representatives  and  five  '^public"  representatives.  While 
the  engineers  consented  to  this  arrangement,  the  necessity  of 
resorting  to  extra-legal  machinery  emphasized  the  defects  of 
the  Erdman  Act  and  pointed  the  way  to  further  improvement 
The  failure  of  the  law  in  tfiis  case  was  directly  responsible 
for  the  adoption  of  the  Newlands  Act  in  191 3. 

The  Newlands  Act  was  virtually  an  amendment  of  the  earlier 
statute,  designed  to  remove  its  more  obviotis  shortcomings. 
As  the  problem  was  then  conceived,  there  were  two  essential 
needs:  to  increase  emphasis  upon  the  process  of  mediation 
(which  appeared  from  the  mere  number  of  cases  settled  by  this 
means  to  constitute  the  more  useful  part  of  the  program) »  and 
to  provide  for  larger  arbitration  boards  (in  order  to  obviate 
the  objections  raised  by  the  eastern  railroad  officials  in  the 
engineers'  arbitration  in  1912).  The  method  of  mediation  was 
given  greater  importance,  through  the  creation  of  a  permanent 
Board  of  Mediation  and  Conciliation,  and  through  the  provision 
that  this  board  might  offer  its  services  on  its  own  motion,  when 
deemed  desirable  in  the  public  interest.  The  boards  of  arbitra- 
tion provided  for,  in  case  mediation  proved  unsuccessful,  were 
to  consist  of  either  three  or  six  members,  as  agreed  upon  by 
the  contending  parties,  each  party  selecting  one  or  two  repre- 
sentatives, and  these  choosing  one  or  two  '^public"  arbitrators. 
In  addition,  more  extensive  restrictions  were  thrown  about  the 
''arbitration  agreement"  than  was  the  case  in  the  Erdman  Act, 
and  many  of  the  details  of  the  arbitration  process  were  made 
part  of  the  agreement  rather  Aan  of  the  law  itself.  Through 
such  means  the  machinery  of  the  old  law  was  considerably 
elaborated,  the  most  significant  development  consisting  in  the 
introduction  of  a  permanent  board  for  the  consideration  of 
labor  controversies.  It  is  unfortunate  that  such  a  board  was 
created  only  for  mediation,  and  not  for  the  more  difficult  tasks 
of  arbitration. 
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During  the  four  and  a  half  years  that  elapsed  between  the 
passage  of  the  Newlands  Act  and  the  beginning  of  Federal 
Control,  the  process  of  mediation  and  conciliation  was  invoked 
no  less  than  ^^  times,  and  22  disputes  were  settled  by  arbitra- 
tion boards  created  under  the  act.  There  can  be  no  question, 
therefore,  that  the  law  performed  a  significant  service.  Many 
of  the  controversies  adjusted  through  resort  to  its  agencies 
would,  in  the  absence  of  the  statute,  doubtless  have  reached 
the  stage  of  open  conflict  and  disrupted  service.  But  when  the 
crucial  test  came,  the  act  was  found  incapable  of  safeguarding 
the  public  interest.  Arbitration  under  its  provisions — ^very 
largely  because  the  boards  were  temporary,  created  in  the  heat 
of  actual  dispute,  and  merely  designed  to  compromise  diffi- 
culties— failed  to  convince  the  workers  of  its  impartiality ;  and 
being  voluntary,  it  finally  failed,  at  a  critical  time,  to  win  the 
consent  of  the  workers  to  its  use.  The  inadequacy  of  the  New- 
lands  Act  was  forcefully  demonstrated  in  1916,  during  the 
difficult  struggle  for  the  eight-hour  day.  In  the  face  of  a 
national  strike,  all  existing  means  of  settling  railroad  labor 
disputes  fell  to  the  ground.  The  Brotherhoods,  convinced  of 
the  justice  of  their  demands,  refused  to  accede  to  compromise 
or  to  entrust  their  cause  to  what  they  deemed  to  be  an  unfair 
arbitration  process.  Not  until  Congress  constituted  itself  an 
arbitration  board  and,  without  investigation,  granted  the  de- 
mands of  the  workers,  was  the  threatened  strike  averted.  Since 
September,  1916,  the  Newlands  Act  has  possessed  no  practical 
importance. 

The  inadequacy  of  all  these  legislative  expedients  was  the 
result  of  a  fundamental  defect  in  public  policy  toward  labor 
relationships.  These  laws  were  designed  to  compromise  dis- 
putes between  the  carriers  and  their  employees  after  the  con- 
troversies had  been  fully  developed.  Provision  for  the  labor 
interest  was  not  recognized  as  an  integral  part  of  the  railroad 
problem,  and  no  permanent  regulative  scheme  was  established 
to  secure  just  treatment  for  the  transportation  workers.  The 
need  of  removing  continuing  abuse  and  thereby  preventing  the 
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emergence  of  serious  labor  difficulties  was  entirely  neglected. 
The  emphasis  of  all  this  legislation  was  misplaced.  If  public 
effort  were  directed  to  the  establishment  of  reasonable  wages, 
hours,  and  working  conditions,  relatively  simple  machinery  of 
mediation  and  arbitration  might  prove  adequate.  Under  such 
circumstances,  labor  disputes  would  be  fewer  in  number,  and 
the  great  power  of  public  opinion  could  be  legitimately  and 
effectively  utilized  against  any  organization  refusing  to  abide 
by  the  legally  recognized  means  of  settlement.  Public  disap- 
proval of  unfair  demands  and  arbitrary  methods  would  tend 
to  provide  all  the  compulsion  necessary  to  prevent  interruption 
of  the  transportation  service. 

§^.    Railroad  Labor  under  Federal  Control  * 

The  final  settlement  of  the  eight-hour  dispute  was  accom- 
plished in  March,  1917.  Our  participation  in  the  Great  War 
dates  from  April  of  that  year.  Throughout  1917  events  moved 
rapidly :  the  formation  of  armies  began  to  draw  skilled  workers 
from  the  railroads ;  the  prevalence  of  high  wages  in  the  tempo- 
rary war  industries,  the  inadequacy  of  the  railroad  wage  level, 
and  the  upward  trend  of  living  costs  were  fomenting  discon- 
tent among  the  railroad  employees ;  the  existing  transportation 
charges,  in  face  of  constantly  increasing  prices  of  materials 
and  supplies,  made  wage  concessions  by  the  carriers  impos- 
sible; and  yet  there  had  never  been  a  time  in  the  history  of 
American  railroads  when  it  was  so  imperative  that  an  adequate 
and  efficient  labor  force  be  maintained.  By  the  end  of  the  year, 
therefore,  the  railroad  labor  situation  had  again  become  very 
grave.  In  November  and  December  practically  all  of  the  more 
important  organizations  of  railroad  employees  presented  wage 
demands  which  the  railroads  were  unable  to  meet  under  exist- 
ing financial  conditions.  The  possibility  of  a  national  strike 
was  again  on  the  horizon.    These  critical  circumstances  were 

'The  details  of  the  labor  policy  of  the  Railroad  Administration  are 
set  forth  in  Chapter  V,  S6. 
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among  the  causes  of  Federal  Control;  and  the  labor  policies 
of  the  United  States  Railroad  Administration  made  significant 
contributions  to  the  elements  essential  for  permanent  settle- 
ment of  the  problem  of  labor  relationships. 

It  should  be  noted,  at  the  outset,  that  the  labor  activities  of 
the  Railroad  Administration  are  not  strictly  comparable  with 
those  of  the  governmental  agencies  of  the  pre-war  period. 
Under  Federal  Control  the  functions  of  management  and  of 
public  intervention  were  fused.  All  the  details  of  labor  rela- 
tionships were  settled  by  agreement  between  the  Government 
and  the  employees;  the  tasks  of  the  Administration  were  not 
confined  to  its  intervention,  as  a  third  party,  for  the  adjust- 
ment of  disputes.  In  fixing  wages,  hours,  and  working  condi- 
tions, initially,  the  public  authorities  were  but  performing  one 
of  the  recognized  functions  of  management;  for  the  most  part 
only  the  activities  of  the  Adjustment  Boards  may  properly  be 
regarded  as  connected  with  the  conciliation  of  labor  contro- 
versies. It  must  be  recognized,  however,  that  in  the  perform- 
ance of  its  managerial  functions,  the  Railroad  Administration 
succeeded  to  a  marked  extent  in  developing  friendly  relation- 
ships between  the  railroad  employees  and  the  government  offi- 
cials; and  hence  it  is  difficult  to  draw  a  distinct  line  between 
the  two  phases  of  its  labor  policy.  But  the  fact  of  the  distinc- 
tion is  obvious,  and  must  receive  consideration  in  any  attempt 
to  apply  the  experience  of  Federal  Control  to  post-war  ad- 
justments. 

The  labor  policy  of  the  Administration  in  the  management 
of  the  railroads  viras  distinguished  by  a  sincere  desire  to  accord 
fair  treatment  to  all  the  employees  in  the  service.  The  wag^ 
increases,  for  example,  were  neither  the  result  of  arbitrary 
determination  by  the  Director*General,  nor  of  compromise 
with  the  demands  of  the  men.  They  were  based  upon  thorough 
investigation  of  the  facts,  and  were  designed  to  establish  a  just 
level  of  compensation.  In  like  manner,  reasonably  satisfactory 
working  conditions  were  provided  from  the  beginning.  The 
initial  wage  order  accepted  the  eight-hour  day  as  the  basis 
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of  payment,  and  as  soon  as  the  ex^ndes  of  war  permitted, 
the  eight-hour  day  was  widely  instituted  in  practice,  particu- 
larly in  shop  service.  Rules  defining  working  conditions  were 
incorporated  into  agreements — ^ultimately  national  in  scope — 
which  replaced  those  operative  prior  to  Federal  Control,  and 
were  made  applicable,  in  many  instances,  to  groups  of  workers 
that  had  been  neglected  under  private  management.  While 
standardization  may  have  been  carried  too  far  in  these  agree- 
ments, the  policy  of  instituting  improvements  in  working  con* 
ditions  before  they  had  become  the  subject  of  actual  dispute, 
proved  very  helpful  in  preventing  disruption  or  demoralization 
of  the  service.  In  the  adjustment  of  these  working  rules,  as  in 
the  establishment  of  machinery  of  conciliation,  the  principle  of 
collective  bargaining  was  frankly  recognized,  the  government 
officials  dealing  with  the  representatives  of  labor. 

The  chief  tasks  of  conciliation  of  actual  controversies  fell  to 
the  three  Boards  of  Adjustment;  they  were  the  agencies  under 
Federal  Control  most  nearly  corresponding  to  the  Board  of 
Mediation  and  Conciliation  created  by  the  Newlands  Act. 
They  were  bi-partizan  bodies,  established  through  agreement 
between  the  regional  directors  of  the  Railroad  Administration 
and  the  representatives  of  the  labor  organizations,  each  board 
having  jurisdiction  over  distinct  classes  of  workers.  Up  to 
April  7,  1920,  these  three  Boards  of  Adjustment  had  received 
4,266  cases  for  settlement,  of  which  3,753  had  been  disposed 
of :  in  1,799  of  these  cases  the  decisions  were  favorable  to  the 
carriers;  in  1,369  of  them  they  were  favorable  to  the  em- 
ployees ;  in  121  the  disputes  were  compromised ;  and  464  of  the 
cases  were  withdrawn  without  decision.  Though  the  boards 
were  organized  on  a  bi-partizan  basis,  there  appears  to  have 
been  little  ''partizanship"  in  their  disposition  of  the  many  diffi- 
culties involved  in  the  application  of  the  wage  orders  and  the 
working  rules. 

There  were  no  authorized  strikes  durit^  the  entire  period 
of  Federal  Control    The  unauthorized  strikes  were  largely 
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due  to  tiie  failure  of  the  employees  to  recognize  the  possibitijd 
of  the  newly  created  mechanism  for  the  settlement  of  their 
difficulties.  The  most  serious  of  them — ^the  unauthorized  strike 
of  the  shopmen  in  Chicago  in  the  summer  of  1919 — ^was  the 
direct  outcome  of  the  unwillingness  of  the  Railroad  Adminis- 
tration to  grant  further  wage  increases,  however  just  the  de- 
mands, pending  the  restoration  of  private  management. 
Strikes  of  this  character  were  promptly  suppressed,  trough 
the  refusal  of  the  Director-General  to  consider  the  grievances 
of  the  men  until  work  had  been  resumed,  and  through  the  loy- 
ally and  support  of  tiie  leaders  of  the  labor  organizations 
involved. 

The  success  of  the  agencies  of  conciliation  under  Federal 
Control  was  due  in  large  measure  to  the  fact  that  they  were 
permanent  boards,  composed  of  experts  who  merited  and  re- 
ceived full  confidence.  The  were  very  properly,  also,  bi-parti- 
zan  boards.  The  very  presence  of  a  neutral  umpire  on  such 
a  body  presupposes  that  the  partizan  members  will  render  parti- 
zan  decisions.  The  burden  of  effecting  a  just  settlement  is 
thus  thrown  upon  the  shoulders  of  a  single  individual  (or,  in 
any  case,  upon  a  minority) — ^and,  in  the  temporary  boards,  this 
individual's  common  lack  of  special  equipment  for  the  tasks 
involved  serves  to  destroy  the  confidence  of  both  parties  in  the 
conciliation  or  arbitration  process.  But  the  success  achieved 
under  Federal  Control  in  the  adjustment  of  labor  relationships 
was  due  more  largely  to  the  provision  of  fair  treatment  for  the 
railroad  employees,  than  to  the  establishment  of  adequate  ma- 
chinery for  the  settlement  of  disputes.  The  conviction  on  the 
part  of  the  men  that  their  interests  were  being  currently  safe- 
guarded, and  not  merely  subject  to  compromise  at  wide  inter- 
vals, wh^  vital  differences  had  reached  the  stage  of  open 
conflict,  was  the  primary  source  of  industrial  peace  during  the 
life  of  the  Railroad  Administration.  The  far-sighted  exercise 
of  the  functions  of  management  were  chiefly  instrumental  in 
averting  railroad  strikes. 
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§5.    Labor  Relationships  and  CdnlHimty  of  the  Service 

The  body  of  American  experience  briefly  reviewed  in  the 
preceding  pages — ^in  the  development  of  labor  conflicts  and 
public  policy  under  private  management,  and  in  the  adjustment 
of  labor  relationships  under  government  operation — discloses 
two  primary  needs :  that  railroad  labor  be  treated  justly ;  and 
that  the  public  be  freed  of  the  menace  of  interference  with  the 
continuity  of  the  transportation  service.  The  principles  and 
machinery  governing  labor  relationships  prior  to  the  war  failed 
to  achieve  either  of  these  ends.  The  startling  findings  of  the 
Lane  Commission  relative  to  the  level  of  railroad  wages 
directed  attention  to  the  chief  source  of  labor  discontent ;  and 
the  striking  episode  of  the  Adamson  Act  demonstrated  the 
utter  inadequacy  of  the  existing  governmental  s^gencies  for  the 
settlement  of  railroad  labor  controversies. 

There  is  little  justification  for  the  belief  that  reasonable 
labor  conditions  in  the  railroad  industry  can  be  secured,  under 
private  management,  without  an  extension  of  the  scc^  of 
public  regulation  to  wages,  hours,  and  working  rules.  The  pps* 
sibilities  of  the  future  must  be  judged  very  largely  by  the  re- 
sults of  the  past ;  and  the  lesson  of  the  past  is  unmistakable.* 
The  carriers  have  generally  yielded  to  the  demands  of  their 
employees,  whether  just  or  unjust,  only  when  compelled  to  do 
so  by  the  application  of  overwhelming  pressure.    The  signifi- 

'C/.  the  following:  "Broadly  speaking,  the  old  railroad  manage- 
ment treated  labor  as  a  commodity  to  be  bought  in  the  lowest  market 
and  iunked  when  shattered  in  service.  Labor  has  not,  and  has  no 
reason  to  have,  confidence  in  getting  a  square  deal  if  the  railroads 
are  returned  to  corporations  operating  them  for  private  profit  and 
dominated  by  the  financial  cliques  that  have  of  recent  years  con- 
trolled our  great  railroad  systems.  For  that  matter,  neither  have  the 
security  holders.  Labor  is  embittered  by  generations  of  ill-treatment 
and  exploitation.  The  representatives  of  labor  say,  and  with  substan- 
tial truth,  that  the  forces  which,  until  December  26,  1917,  dominated 
our  transportation  industry,  are  representative  neither  of  the  rights  of 
the  millions  of  human  beings  who  have  done  the  essential  transporta- 
tion work,  nor  of  the  rights  of  the  other  millions  who  have  furnished 
the  money  to  pay  for  the  transportation  facilities."  G.  W.  Anderson, 
''OHf  RaUroad  Problem,"  Atlantic  MoMhly,  December,  191%  pp.  849-^50^ 
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cant  gains  of  railroad  labor  have  been  won  through  the  power 
of  close  organization  and  concerted  action,  and  in  numerous 
instances,  only  through  actual  or  threatened  interruption  of 
the  transportation  service.  In  spite  of  the  tremendous  growth 
of  railroad  labor  organizations  and  the  rapid  development  of 
formal  and  informal  cooperation  between  them,  the  weapon 
of  the  strike  has  had  to  be  resorted  to  with  increasing  frequency 
in  recent  years  in  order  to  induce  the  railroad  corporations  to 
recognize  the  interests  of  the  workers.  The  provision  of  fair 
wages  and  satisfactory  working  conditions,  just  as  the  estab- 
lishment of  reasonable  rates  and  adequate  service,  is  primarily 
a  function  of  the  private  managements;  but  neither  task  can 
be  accomplished  properly  without  public  regulation.  Just  as 
the  public  interest  in  rates  and  service  transcends  that  of  the 
railroads  and  the  shippers,  so  the  public  interest  in  labor  rela- 
tionships transcends  that  of  the  carriers  and  their  employees. 

It  is  desirable  that  labor  relationships  be  adjusted  in  the  first 
instance  by  agreement  between  the  corporations  and  the  men — 
the  principle  of  collective  bargaining  being  given  unequivocal 
recognition — ^but  the  results  of  such  agreement,  and  the  diffi- 
culties arising  out  of  failure  to  reach  agreement,  must  be  sub- 
ject to  the  control  of  public  authority.  There  is  need  of  a 
Labor  Commission — 2l  board  governing  railroad  wages  and 
working  conditions — comparable  in  power  and  influence  to  the 
Interstate  Commerce  Commission.  Such  a  commission,  unlike 
the  boards  contemplated  by  federal  legislation  of  the  pre-war 
period,  must  be  a  permanent  body  in  continuous  session,  expert 
in  personnel  and  representative  of  the  public  as  well  as  the 
railroad  and  labor  interests,  endowed  with  sufficient  authority 
to  deal  constructively  with  the  railroad  labor  problem.  The 
efforts  of  this  agency  would  be  directed  to  the  maintenance  of 
proper  relationships  between  the  carriers  and  their  employees, 
through  current  adjustment  of  wages  and  working  rules,  when 
they  cannot  be  satisfactorily  determined  by  the  parties  in  inter- 
est, rather  than  to  the  mere  compromise  of  difficulties  threat- 
ening the  disruption  of  the  service.    The  accumulating  experi- 
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ence  of  such  a  body  would  prove  increasingly  valuable,  and  its 
influence  and  effectiveness  might  be  enhanced  through  the 
establishment  of  field  forces  (as  in  the  case  of  the  Interstate 
Commerce  Commission)  devoted  to  the  investigation  of  the 
practical  results  of  its  orders  and  decisions.  The  work  of  the 
national  commission  could  profitably  be  supplemented,  also,  by 
a  system  of  adjustment  boards,  subsidiary  to  the  commission, 
similar  to  those  in  operation  under  Federal  Control.  These 
boards,  of  bi-partizan  personnel,  and  limited  in  jurisdiction  to 
specific  classes  of  employees,  would  be  created  through  com- 
pulsory agreement  between  the  carriers  and  their  organized 
employees*  They  would  find  their  chief  tasks  in  conciliating, 
with  reference  to  individual  carriers  or  particular  localities, 
the  minor  but  rankling  labor  difficulties  that  are  constantly 
arising  in  the  management  of  the  railroads.  Some  such  scheme 
of  public  regulation  of  labor  relationships  would  tend  to  remove 
the  primary  causes  of  conflict  at  their  source — ^through  im- 
provement of  conditions  of  employment  and  elimination  of 
arbitrary  power — ^and  would,  at  the  same  time,  provide  ade- 
quate means  for  the  settlement  of  such  controversies  as  might 
in  any  event  arise. 

But  a  further,  and  more  fundamental,  preventive  measure 
is  necessary.  If  the  interests  of  labor  are  to  be  properly  safe- 
guarded, the  railroad  employees  must  be  given  a  voice  in  the 
management  of  the  railroad  systems.  Labor  representation  on 
the  directorates  of  the  more  important  operating  companies 
would  constitute  a  recognition  of  the  vital  concern  of  the  trans- 
portation workers,  along  with  the  owners  of  the  properties  and 
the  users  of  the  service,  in  the  proper  functioning  of  the  rail- 
road industry.  Such  representation  would  minimize  labor  con- 
troversy. Many  labor  disputes  are  but  the  outcome  of  mis- 
understanding. The  difficulty  of  reconciling  the  opposing 
viewpoints  of  the  workers  and  the  management  is  often  due  to 
the  mere  isolation  from  each  other  of  the  contending  parties. 
The  functions  of  the  labor  directors  would  largely  be  con- 
cerned with  the  development  of  mutual  understanding  and 
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coo^rative  effort  Moreover,  participation  in  tnanagefnent 
would  add  responsibility  to  the  power  of  labor.  Such  respon- 
sibility would  lead  to  greater  efficiency  in  the  perfortnance  of 
transportation  tasks,  as  well  as  to  greater  assurance  of  unin- 
terrupted railroad  service.  The  establishment  of  labor  repre- 
sentation on  the  directorates  of  the  carriers  would  constitute 
an  hnportant  step  in  the  democratization  of  the  industty,  in  the 
sharing  of  control  by  all  the  elements  that  contribute  to  the 
proper  exercise  of  the  transportation  function;  and  this  con- 
cession to  the  legitimate  aspirations  of  the  workers  would  tend 
to  discourage  such  extreme  labor  demands  for  industrial  con- 
trol as  are  contemplated  by  the  Plumb  Plan,  and  would  thereby 
promote  the  public  welfare. 

With  the  interests  of  labor  reasonably  safeguarded  and 
adequate  machinery  of  government  intervention  permanently 
established,  is  there  need  of  further  public  protection  against 
interruption  of  the  transportation  service?  It  has  been  fre- 
quently suggested,  and  the  suggestion  has  received  the  approval 
even  of  some  who  are  acknowledged  to  be  warmly  sympathetic 
to  the  cause  of  labor,  that  the  public  stake  in  maintaining  con- 
tinuity of  the  service  is  so  basic  that  railroad  strikes  must  be 
made  ill^al.  '^The  first  and  most  obvious  economic  right  and 
need  of  the  railroad-using  public,"  writes  an  eminent  champion 
of  social  justice,  "is  uninterrupted  service.  .  .  .  The  American 
public  now  has  no  generally  accepted  legal  right  to  continuous 
service.  Otherwise  stated,  the  operating  forces  have  a  legal 
right  to  strike.  .  .  .  The  right  of  the  individual  employee  to 
leave  the  railroad  service  should  remain  inviolate.  But  the 
present  legal  right  of  the  mass  of  employees,  by  combination 
and  conspiracy,  to  take  the  country  by  the  throat  until  it  assents 
to  their  demands,  just  or  unjust,  must  be  taken  away.  No 
people  can  be  really  free  while  their  right  to  a  life  of  peaceful 
activity  lies  subject  to  the  control  of  extra-governmental  bodies. 
Labor  unions  to-day  are  extra-governmental  bodies.  They 
have  the  powers,  but  not  the  responsibilities,  of  govemmeiit. 
Their  domination  is  as  intolerable  as  the  capitalistic  'invisible 
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gcrverntflieot'  that  we  have  been  fighting  for  a  generaticti,  ufltil 
the  Germans  diverted  our  attention  to  world  affairs.  Our 
dominating  forces  must  be  governmental,  official.  Then,  when 
they  do  not  suit  us,  we  may  change  them  through  orderly  pofiti"* 
cal  ptocesses.  Thus  only  can  there  be  evolutionary  demo- 
cratic progi^ss."  *• 

There  can  be  Kttle  question  that  the  |)tlblic  interest  in  the 
continuity  of  the  transportation  service  is  supreme;  that  rail- 
road labor  oi^nizations  possess  the  power  to  jeopardize  the 
general  welfare  in  this  req>ect;  and  that  the  domination  of 
these  "extra-govemmehtal"  bodies  is  antagonistic  to  the  it^ 
functioning  of  our  democratic  institutions.  It  is  to  be  remi^m- 
bered,  however,  that  the  development  of  industrial  conflict  in 
the  field  of  transportation  has  been  stimulated  chiefly  by  the 
existence  of  intolerable  maladjustments  in  labor  relationships, 
and  that  the  strike  and  threat  of  strike  have  proved,  in  the  past, 
the  only  effective  tools  for  the  advancement  of  the  interests 
of  the  workers.  Until  the  traditional  labor  situation  is  replaced 
by  one  of  measurable  justice,  it  would  be  both  unwise  and  im- 
practicable to  deprive  the  highly  organized  railroad  employees 
of  the  legal  right  to  use  the  strike  weapon.  Labor  distrust  in 
the  willingness  of  the  carriers  to  grant  fair  wages,  hours,  and 
working  conditions,  and  in  the  ability  and  determination  of 
government  authority  to  establish  such  adjustments,  must  first 
be  removed.  The  policy  of  making  strikes  illegal — ^to  be  en- 
forced against  large  and  closely  organized  bodies  of  men — 
might  involve  the  suppression  of  rebellion,  rather  than  the 
mere  control  of  recalcitrant  citizens,  especially  when  directed 
against  railroad  labor  ''embittered  by  generations  of  ill-treat- 
ment and  exploitation."  Sound  reconstructive  policy,  in  the 
field  of  labor  relationships  as  in  financial  and  operating  prac- 
tice, must  necessarily  arise  out  of  past  conditions.  The  ex- 
tension of  administrative  control  to  labor  relationships,  and 
the  creation  of  permanent  agencies  for  the  settlement  of  dis- 

*'G.  W.  AnderBon,  op.  cit,  pp.  847-&td 
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putes,  would  constitute  an  outgrowth  of  the  traditional  regu- 
lative process,  and  would  provide  reasonable  public  assurance 
that  the  continuity  of  the  service  will  be  maintained.  Even  iii 
the  absence  of  a  legally-binding  anti-strike  policy,  or  of  a 
system  of  compulsory  arbitration,  labor  would  be  subjected  to 
tlie  increasing  pressure  of  public  opinion.  In  the  face  of  con- 
tinuing public  effort  to  secure  just  treatment  for  the  railroad 
employees,  serious  disputes  would  be  less  frequent,  and  an  un- 
compromising attitude,  or  an  unwillingness  to  submit  to  estab- 
lished agencies  for  the  adjustment  of  difficulties,  would  be 
punishable  by  the  full  weight  of  public  displeasure.  The 
primary  public  guarantees  against  interruption  of  the  trans- 
portation service  are  identical  with  the  guarantees  of  fair 
treatment  to  railroad  labor. 
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CHAPTER  X 

TE(E  BACKGROUND  OP  THE  SETTLEMENT 

The  preceding  four  chapters,  in  presenting  a  discussion  of 
the  essentials  of  reconstructive  policy,  were  in  the  nature  of  a 
digression  from  the  initial  task  of  tracing  in  dironological 
sequence  the  character  6f  recent  railroad  developments,  par- 
ticularly since  the  outbreak  of  the  Great  War.  The  salient 
facts  of  Ae  war-time  operation  of  the  railroads  have  been  set 
forth,  and  a  judgment  has  been  attempted  of  the  significance 
of  the  experience  from  the  standpoint  of  the  war  emergency. 
On  Mardi  i,  1920,  the  roads  were  restored  to  private  manage- 
ment under  a  reconstituted  system  of  public  regulation.  It  is 
the  purpose  of  the  chapters  that  follow  to  examine  and  de- 
scribe the  elements  of  this  railroad  adjustment.  The  immediate 
task  is  to  indicate  the  background  of  the  settlement.  We  shall 
then  present  an  analysis  and  interpretation  of  the  Transporta- 
tion Act  of  1920. 

§/.    The  Historic  Roots  of  Maktdjnstment 

In  a  very  real  sense  the  entire  history  of  railroad  transporta- 
tion in  the  United  States  constitutes  the  badcground  of  the 
new  system  of  regulation  introduced  by  the  Transportation 
Act.  Neither  the  character  of  railroad  maladjustments  nor 
the  shortcomings  of  the  old  system  of  public  control  can  be 
adequately  understood  without  reference  to  the  historic  ante- 
cedents of  existing  conditions.  In  railroad  relationships,  as  in 
all  social  and  economic  arrangements,  the  process  of  develop^- 
ment— *in  some  measure  arbitrary  and  accidental,  but  in  most 
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respects  grounded  in  the  forces  of  time  and  place— discloses 
the  eflfective  roots  of  both  merit  and  defect  in  the  prevailing 
situation.  The  swiftness  of  American  railroad  expansion  and 
the  speculative  nature  of  early  railroad  construction,  the  un- 
fettered individualism  in  which  the  new  industry  was  estab- 
lished and  the  spirit  of  public  approval  through  which  it  was 
initially  nurtured,  the  cautious  beginnings  of  public  regulation 
and  the  political  and  legal  difficulties^  encountered  in  its  devel- 
opment, the  insistent  prosecution  of  the  dictates  of  self-interest 
by  the  carriers  and  the  frequently  ill-considered  policies  en- 
forced by  the  public  authorities — ^this  entire  complex  of  cir- 
cumstances is  ultimately  responsible  for  the  serious  drawbacks 
which  accompanied  the  war  effort  and  remained  as  a  heritage 
for  subsequent  settlement  All  of  these  matters  have  received 
previous  consideration  in  the  resume  of  American  railroad 
conditions  in  1914,  and  in  connection  with  the  analysis  of  the 
essentials  of  reconstructive  policy.  It  is  but  necessary  at  this 
juncture,  therefore,  to  gather  the  scattered  threads,  and  restate 
very  briefly  the  character  of  the  railroad  shortcomings  which 
preceded  the  war  experience. 

The  defects  of  the  old  system  of  railroad  regulation  were 
partly  positive  and  partly  negative.  The  difficulty,  in  both 
respects,  arose  from  a  failure  to  envisage  constructively  the 
public  function  in  railroad  regulation;  public  policy  was  too 
largely  influenced  by  the  character  of  specific  abuses,  instead  of 
by  the  inherent  nature  and  significance  of  the  railroad  industry. 

With  regard  to  the  positive  defects,  the  basic  source  of  diffi- 
culty consisted  in  the  public  enforcement  of  the  competitive 
principle  in  an  industry  which  is  naturally  monopolistic.  The 
anti-pooling  clause  of  the  Act  to  Regulate  Commerce,  and  the 
prohibitions  of  the  anti-trust  laws  as  applied  to  the  railroads, 
prevented  the  adoption  of  the  various  expedients  of  railroad 
cooperation  between  competing  lines  which  are  essential  to  the 
elimination  of  rate  fluctuations  and  discriminatory  practices, 
and  which  provide  the  necessary  basis  for  the  full  utilization 
of  transportation  plant  and  equipment.     The  inadequacy  of 
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the  service  which  has  been  keenly  felt  in  recent  years,  particu- 
larly tinder  the  pressure  of  the  intensive  industrial  activity 
accompanying  the  war  effort,  and  the  financial  difficulties  aris* 
ing  out  of  the  co-existence  of  strong  and  weak  roads,  can  be 
traced  in  considerable  measure  to  the  legally  enforced  main- 
tenance of  the  independence  of  competing  transportation  lines. 

The  fact  that  American  railroads  have  been  subject  to  the 
dual  control  of  the  nation  and  the  states,  with  conflicting  regu- 
lations as  to  rates  and  service,  likewise  proved  burdensome  to 
the  carriers  and  subversive  of  the  common  interest.  Unneces- 
sary curtailment  of  railway  income  has  been  the  result  of  the 
process,  together  with  hampering  interference  in  the  domain  of 
management  and  the  technique  of  operation.  This  dual  form 
of  regulation,  especially  when  its  burdens  have  been  accentu- 
ated by  conflict  between  state  and  federal  authority,  helped 
to  prevent  the  development  of  such  a  national  transportation 
system  as  the  dominantly  interstate  character  of  commercial 
and  industrial  intercourse  urgently  demanded. 

Finally,  the  failure  of  both  the  national  Congress  and  the 
state  legislatures  to  enunciate  definite  principles  of  rate-making 
for  the  financial  regulation  of  the  railroads  led  to  what  has 
been  widely  deemed  an  unduly  restrictive  rate  policy ;  and  one 
which  did,  in  fact,  contribute  substantially  to  the  stoppage  of 
the  flow  of  capital  into  the  railroad  industry.  There  was  no 
clear  recognition  of  the  fact  that  the  rate  of  return  which  must 
be  provided  for  the  carriers  should  be  directed  to  the  support 
of  railroad  credit,  under  changing  money  market  conditions  and 
in  the  light  of  the  dynamic  character  of  economic  institutions, 
as  well  as  to  the  prevention  of  confiscatory  rate  adjustments  in 
the  narrower  sense ;  and  no  legislative  guide  was  provided  for 
either  commissions  or  courts  as  to  the  standards  to  be  adopted 
in  the  determination  of  the  "value"  base  upon  which  the  rate 
of  return  was  to  be  computed.  Financial  regulation  thereby 
became  largely  a  judicial,  rather  than  a  legislative,  function, 
subjecting  the  carriers  to  uncertainty  as  to  the  extent  of  their 
rights,  and  subjecting  tfie  public  to  the  burden  of  providing  a 
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return  on  a  ^'fair  value'*  capable  of  almost  indefinite  expansion 
through  the  progressive  acceptance  of  new  speculative  elements 
of  value.  The  necessity  of  establishing  uniform  rates  for  com* 
peting  lines,  and  the  impossibility  of  so  adjusting  these  rates  as 
to  yield  a  fair  return  to  the  wester  roads  without  providing 
excessive  earnings  for  the  stronger  lines,  added  to  the  diffi- 
culties of  the  situation.  Through  the  traditional  rate  policy, 
therefore,  neither  was  the  interest  of  the  public  adequately 
safeguarded,  nor  the  credit  of  the  railroads  sufficiently 
protected. 

But  there  were  also  outstanding  n^ative  detects.  The  per- 
sistence of  competitive  operation  was  not  based  entirely  upon 
the  legal  obstacles  to  cooperative  effort.  The  roads  themselves 
were  frequently  averse  to  unification.  They  desired  to  retain 
for  themselves,  in  each  case,  the  financial  advantages  inherent 
in  the  control  of  strat^c  locations  or  essential  equipment, 
regardless  of  the  needs  of  the  general  transportation  service. 
Such  an  attitude  was  both  natural  and  inevitable  under  a 
system  of  multiple  corporate  ownership*  It3  drawbacks  could 
be  removed,  and  the  full  utilization  of  carrying  capacity  could 
be  secured,  only  through  the  formulation  and  enforcement  of 
a  public  p<dicy  directed  to  the  progressive  consolidation  of  rail- 
road systems. 

In  Hke  manner,  the  difficulties  of  financial  regulation  were 
not  due  exclmsiveb^  tt>  the  indefimteness  and  restrictive  char- 
acter of  the  rate  poHcy  of  the  Interstate  Commerce  Commis- 
sion and  of  the  state  regulatory  bodtesw  The  freedom  wJudu 
the  carriers  had  traditionally  enjoyed  in  the  capitalization  of 
their  railroad  systems  and  in  the  dispositioa  of  the  proceeds  o£ 
their  securities  had  con^Ucated  the  task  of  rate  regulation,  had 
led  to  under-maintenance  and  arrested  development  of  the 
transportation  properties,  and  resuked  in  a  large  measure  of 
financial  mismanagement  Public  confidence  in  railroad  in- 
vestment was  thereby  seriously  shaken,  and  the  credit  of  the 
carriers  dangerously  crippled.  While  the  efforts  of  the  states 
m  tibe  x^mlation  of  security  issues  were  not  s^togetber  fruit* 
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less,  the  need  of  exclusive  federal  control,  as  an  indi^ensabk 
adjunct  to  the  centralized  reguhtion  of  rates  and  service,  was 
Icmg  recognized  and  persistently  urged — ^but,  up  to  the  war 
period,  without  success. 

The  need  of  service  r^fulation  had  also  been  largely  ignored. 
Not  only  was  the  cooperative  use  of  plant  and  equipment  ren- 
dered difficult  by  the  policy  of  enforced  competition  and  by  the 
maintenance  of  multiple  corporate  ownership,  but  no  satisfac- 
tory measures  had  been  developed  to  insure  adequacy  of  facili- 
ties and  the  enforcement  of  such  service  standards  as  would 
diminate  unsafe,  discriminatory,  and  inefficient  practices. 
Prime  reliance  had  been  placed  on  state  activity,  which  tended 
to  involve  undue  interference  with  management  and  optvation, 
and  subjected  the  carriers  to  the  expense  and  burden  of  many 
rigid  and  conflicting  statutory  requirements.  Up  to  the  war 
period  federal  action  had  been  largely  restricted  to  the  enact- 
ment of  safety  measures,  and  the  character  of  the  tranqx)rta- 
tion  service,  in  spite  of  ks  incalculable  importance  and  its  in- 
separable relationship  to  the  problem  ol  rates  and  credit  and 
other  recognized  aspects  of  the  regulative  process,  was  allawed 
to  develop  chaotically  and  without  the  influence  of  any  clearly 
defined  governmental  policy. 

Finally,  the  tremendous  significance  of  the  railroad  labor 
problem,  and  the  necessity  of  formulating  a  constructive  public 
policy  toward  labor  relationships,  had  not  received  due  recog- 
nitioaw  The  vital  interdependence  between  transportation 
charges  and  railroad  wages,  because  of  the  dominating  influ- 
ence of  the  item  of  compensation  to  railroad  employees  upon 
operating  expenses,  was  largely  ignored ;  the  close  relationshqi 
between  the  character  of  wage  adjustments  and  working  con- 
ditions and  the  quality  of  the  transportation  service  made  Kttle 
impression  upon  the  policies  of  the  carriers  or  upon  the  regu* 
latory  activities  of  the  public  authorities ;  and  even  the  para- 
mount public  interest  in  the  maintenance  of  the  continuity  of 
nulroad  operation  did  not  result  in  permanent  and  effective 
niachinery  for  tiie  settiement  of  railroad  labor  disputes.    Tra- 
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ditional  public  policy  expressed  itself  in  halting  and  overcau- 
tious enactments,  and  in  administrative  expedients  possessing^ 
the  confidence  of  neither  the  managements  nor  the  men — and 
through  arrangements  that  neither  in  origin  nor  purpose  nor 
practical  adjustment  were  conceived  as  constituting  an  integral 
part  of  the  process  of  regulation.  The  various  federal  laws 
dealing  with  railroad  labor  relationships  were  largely  inde- 
pendent, extra-regulative,  makeshift  measures.  In  such  an 
environment  labor  controversies  became  progressively  more 
and  more  bitter,  and  finally  comprehended  in  their  scope  a 
struggle  between  all  the  carriers  and  all  the  transportation 
workers,  which  placed  in  serious  jeopardy  the  most  vital  public 
interest  in  railroad  relationships. 

§^.    The  Significance  of  the  War  Experience 

American  railroad  experience  during  the  period  of  the  war — 
both  under  unified  private  operation  and  tmder  Federal  Con- 
trol— is  often  assumed  to  possess  much  greater  significance 
for  the  development  of  permanent  policy  than  the  facts  of  the 
experience  justify.  The  relative  merits  of  private  and  public 
management,  for  example,  were  by  no  means  settled  conclu- 
sively by  the  war-time  operation  of  the  railroads.  In  the  for- 
mulation of  post-war  policy,  therefore,  the  basic  choice  between 
continuing  the  historical  American  method  of  corporate  owner- 
ship and  operation,  or  embarking  upon  some  scheme  of  nation- 
alization, was  still  subject  to  determination,  in  large  measure, 
by  the  old  considerations  of  the  temperament  of  our  people 
and  the  character  of  our  institutions. 

The  virtual  breakdown  of  th?  railroad  service  in  the  winter 
of  1917  cannot  justly  be  construed  as  proof  of  the  inherent 
inability  of  private  management  to  meet  modem  transportation 
needs.  Many  circumstances  conspired  to  render  the  efforts  of 
the  carriers  unequal  to  the  extraordinary  tasks  which  con- 
fronted them  during  the  early  part  of  the  war  period.  Trans- 
portation facilities  were  inadequate — ^plant  and  equipment  being 
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insufficiently  developed,  both  extensively  and  intensively,  to 
meet  the  war  demands.  This  inadequacy  was  due  directly  to 
impaired  railroad  credit ;  but  the  failure  of  the  railroad  industry 
to  attract  new  capital  can  be  traced  to  both  unsound  financial 
practices  on  the  part  of  the  carriers  and  to  restrictive  rate 
policies  on  the  part  of  the  public  authorities.  Neither  of  these 
shortcomings  were  necessarily  unavoidable  under  a  system  of 
private  Ownership  and  operation.  In  like  manner,  the  diffi- 
culties encountered  in  utilizing  existing  carrying  capacity  effec* 
ttvely  were  the  result  of  the  legal  obstacles  to  cooperation  be- 
tween the  railroads,  and  of  the  maintenance  of  multiple  cor- 
porate ownership  of  the  transportation  properties.  The  re- 
pressive influence  of  the  anti-pooling  clause  of  the  Act  to 
Regulate  Commerce,  and  of  the  anti-trust  laws  as  applied  to 
the  railroads,  had  been  widely  recognized  even  prior  to  the  war 
emergency;  and  these  restrictions  admittedly  hampered  the 
efforts  of  the  Railroads'  War  Board  to  effect  necessary  unifica- 
tion of  railroad  interests.  The  fact  of  multiple  corporate  oym- 
ership,  because  it  emphasized  the  profit  motive  of  the  individual 
carrier  and  naturally  involved  exclusive  exploitation  of  facili- 
ties, presented  even  more  insurmountable  obstacles  to  the  full 
utilization  of  plant  and  equipment  through  unity  of  operation. 
But  the  policy  of  enforced  competition  and  the  failure  to  stimu- 
late railroad  consolidations  were  merely  defects  of  the  old 
system  of  public  regulation ;  they  did  not  discredit  the  system 
of  private  management  as  such. 

Moreover,  the  unprecedented  traffic  burden  of  the  war  period 
and  the  unusual  conditions  of  both  the  money  market  and  the 
labor  market  were  primarily  responsible  for  the  inadequacy  of 
the  transportation  service  immediately  preceding  Federal  Con- 
trol. Because  additions  to  railroad  plant  and  equipment  could 
not  be  readily  made  in  face  of  the  war  demands  upon  the  pro- 
ductive process,  complete  unification  of  existing  operating 
machinery  was  indispensable.  Because  private  financing  was 
at  a  great  disadvantage  in  competition  with  government  bor- 
rowing and  served  to  hamper  the  flotation  of  war  loans,  it  wa$ 
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necessary  to  centralize  the  capital-raising  function  in  the  Gov- 
ernment. Because  of  the  difficulties  of  mobilizing  the  national 
man-power  for  military  purposes  without  interference  with 
essential  economic  activity,  and  because  the  high  wage  level 
in  war  industries  was  breeding  discontent  among  the  trans- 
portation workers,  it  was  deemed  urgent  to  bring  railroad  labor 
under  direct  government  control.  Entirely  apart  from  the 
acknowledged  shortcomings  of  the  railroad  situation  under 
peace  conditions,  then,  radical  reorganization  of  the  transpor- 
tation system  was  unavoidable  because  of  the  extraordinary 
war  conditions.  The  pressure  of  the  national  emergency  ren- 
dered experimentation  with  private  management  a  process  too 
slow  in  development  and  too  problematical  in  outcome  to  be 
acceptable  under  the  circumstances.  The  adoption  of  Federal 
Control  was  not  induced  by  any  inherent  defects  of  private 
ownership  and  operation. 

Nor  did  the  results  of  Federal  Control  determine  decisively 
the  relative  merits  of  public  and  private  management  The 
outcome  of  the  policies  and  activities  of  the  Railroad  Adminis- 
tration was  very  creditable.  The  war  traffic  was  moved  suc- 
cessfully; the  restrictions  upon  ''non-essential"  carriage  were 
not  excessive ;  measurable  improvement  in  operating  efficiency 
was  attained,  and  substantial  financial  economies  realized ;  there 
was  no  flagrant  neglect  of  railroad  plant,  and  a  reasonable 
amount  of  new  capital  was  applied  to  additions  and  better- 
ments ;  labor  relationships  were  adjusted  on  an  equitable  basis, 
and  the  continuity  of  the  transportation  service  was  uniformly 
maintained ;  and  the  financial  deficits,  though  large  in  the  ag- 
gregate, did  not  reflect  unduly  high  "costs'*  or  public  "loss," 
in  view  of  the  legitimate  increases  in  operating  expenses  and 
the  low  level  of  rates  and  charges.  All  of  these  results  of 
public  management,  however,  are  but  evidences  of  the  success 
of  Federal  Control  in  meeting  the  war  emergency ;  they  possess 
but  little  positive  significance  with  reference  to  the  desirability 
of  government  ownership  and  operation  as  permanent  railroad 
policy. 
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The  war  situation  was  an  important  factor  in  the  solution  of 
difficulties  as  well  as  in  creating  them.  The  Railroad  Admin- 
istration was  enabled  to  exercise  the  unlimited  war  powers  of 
the  President,  and  it  commanded  a  degree  of  cooperation  from 
the  railroad  executives,  the  transportation  workers,  the  ship- 
ping public,  and  the  American  people  as  a  whole,  which  could 
not  reasonably  be  expected  under  conditions  of  peace.  The 
obstacles  to  efficient  and  economical  operation  which  were 
bound  up  with  the  war  eflfort  were  thus  oflFset  by  the  benefits 
resulting  from  the  patriotic  character  of  the  undertaking.  The 
importance  of  these  advantages  became  apparent  after  the 
armistice,  when  popular  relaxation  from  the  war  strain  de« 
prived  the  Government  of  the  complete  support  of  the  operating 
staflf  and  of  the  users  of  the  transportation  service.  Under 
these  conditions,  the  functions  of  management  were  not  per- 
formed as  efficiently  as  in  the  period  of  actual  warfare,  nor 
were  the  restrictions  involved  in  unified  operation  accepted  by 
the  public  with  an  equal  degree  of  forbearance.  The  entire 
twenty-six  months  of  Federal  Control  was  an  abnormal  period : 
from  January  i,  1918,  to  the  signing  of  the  armistice,  because 
of  the  pressing  demands  of  war ;  from  the  signing  of  the  armi- 
stice until  about  the  middle  of  1919,  because  of  the  tasks  of 
demobilization,  and  the  initial  depression  which  accompanied 
the  transition  from  a  war  to  a  peace  economy ;  and  from  the 
middle  of  1919  to  March  i,  1920,  because  of  the  general  unrest 
and  the  adverse  criticism  of  the  Railroad  Administration  which 
marked  the  consideration  of  the  impending  return  to  private 
management  and  the  formulation  of  new  regulative  policies. 
Neither  the  operating  nor  the  financial  results  of  this  period, 
therefore,  can  possess  any  large  significance  in  the  settlement 
of  the  question  of  railroad  nationalization  from  the  standpoint 
of  permanent  policy. 

The  chief  contributions  of  Federal  Control  toward  the  solu- 
tion of  the  railroad  problem  must  be  found  in  its  demonstration  \ 
of  the  possibilities  of  unified  operation,  and  of  the  advantages  ^ 
of  constructive  adjustment  of  labor  relationships. 
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It  is  doubtful  whether  the  transportation  tasks  of  the  war 
period  could  have  been  accomplished  without  the  unification  of 
railroad  plant  and  equipment  under  a  single  control.  The 
maintenance  of  multiple  corporate  ownership  involves  the 
subordination  of  public  need  to  private  profit.  This  fact  was 
established  even  during  the  period  of  private  war-time  opera- 
tion. Not  until  the  Railroads'  War  Board,  in  spite  of  the  legal 
obstacles  to  cooperation,  resorted  to  the  "pooling"  process, 
was  congestion  measurably  relieved  and  car  shortage  reduced  to 
manageable  proportions.  Under  Federal  Control,  the  success 
of  the  Railroad  Administration  in  the  movement  of  traffic  was 
due  primarily  to  unification  of  shops  and  terminals,  the  com- 
mon use  of  facilities,  the  extensive  relocation  of  cars  and  loco- 
motives, the  control  of  traffic  through  priorities,  permits,  and 
embargoes,  and  the  prevention  of  free  routing  of  freight.  The 
traffic  problems  of  the  war  period  were  distinctive  only  because 
of  their  extent  and  urgency.  Congestion  and  car  shortage  were 
not  new  phenomena,  and  are  likely  to  recur  in  every  period  of 
industrial  activity.  While  new  lines,  extra  trackage,  and  addi- 
tional facilities  are  necessary,  the  initial  task  is  to  secure  as 
full  and  as  flexible  a  utilization  as  possible  of  existing  carrying 
capacity.  Such  an  objective  involves  not  merely  the  reversal 
of  the  traditional  policy  of  enforced  competition,  but  the  con- 
structive development  of  railroad  consolidation,  and  the  public 
requirement,  especially  in  periods  of  great  traffic  need,  of  free 
cooperation  in  the  use  of  transportation  plant  and  equipment. 

The  adjustment  of  labor  relationships  under  Federal  Con- 
trol provided  the  first  significant  experience  with  this  essential 
aspect  of  sound  railroad  policy.  The  labor  difficulties  of  the 
private  managements  during  the  early  period  of  American  par- 
ticipation in  the  war,  as  in  the  frequently  troublous  days  of  the 
preceding  decade,  were  due  to  the  public  neglect  of  the  labor 
interest  in  the  regulative  process.  Authority  over  rates  had 
been  exercised  without  jurisdiction  over  wages,  and  no  per- 
manent machinery  was  available  for  the  peaceable  adjustment 
of  labor  disputes.    The  policy  of  the  Railroad  Administration 
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constituted  a  complete  departure  from  this  attitude.  Wages 
were  fixed  by  public  authority  on  an  equitable  basis ;  working 
conditions  were  so  regulated  as  to  safeguard  the  legitimate  in- 
terests of  railroad  labor;  adjustment  boards  were  established 
for  the  settlement  of  controversies.  The  agencies  through 
which  labor  policy  was  formulated  and  enforced  were  perma- 
nent and  expert.  The  railroad  employees  were  allowed  repre- 
sentation in  the  determination  of  their  status  in  the  transporta- 
tion industry,  and  their  aims  and  aspirations  were  accorded 
reasonable  recognition.  Through  this  policy,  the  continuity 
of  the  service  was  maintained,  and  the  cooperation  of  the 
workers  secured.  The  need  of  such  uninterrupted  service  and 
labor  cooperation  is  continuous.  The  experience  of  Federal 
Control  provided  an  instructive  basis  for  the  development  of 
permanent  public  policy  toward  labor  relationships. 

§J.    The  Leading  Proposals  for  the  Settlement 

The  war  experience  with  the  management  and  control  of  the 
railroads  created  the  immediate  occasion  for  the  enactment  of 
new  legislation,  and  exerted  a  large  influence  upon  the  char- 
acter of  the  settlement.  But  as  early  as  December  7,  191 5, 
President  Wilson,  in  his  message  to  Congress,  called  attention 
to  the  "serious  and  pressing"  condition  of  the  railroad  problem, 
and  recommended  "a  commission  of  inquiry  to  ascertain  by  a 
thorough  canvass  of  the  whole  question  whether  our  laws  as  at 
present  framed  and  administered  are  as  serviceable  as  they 
might  be  in  the  solution  of  the  problem";  and  in  response  to 
this  recommendation  the  Newlands  Committee  was  created  by 
Congressional  resolution  of  July  20,  1916— a  joint  subcom- 
mittee of  the  Senate  Committee  on  Interstate  Commerce  and 
the  House  Committee  on  Interstate  and  Foreign  Commerce. 
Hearings  were  held  before  the  Newlands  Committee  from  No- 
vember 20, 1916,  to  December  19, 1917.  The  problems  of  war- 
time railroad  operation  temporarily  diverted  attention  from  the 
formulation  of  permanent  policy,  but  soon  after  the  signing 
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of  the  armistice  the  question  of  determining  the  status  of  the 
railroads  subsequent  to  the  Federal  Control  period  became  a 
matter  of  inmiediate  concern.  On  December  ii,  1918,  Direc- 
tor-General McAdoo  made  his  proposal  for  the  extension  of 
the  tenure  of  government  operation  for  five  years..  The  wide 
disapproval  which  this  suggestion  evoked  led  to  the  emergence 
of  numerous  plans  for  the  solution  of  the  railroad  problem, 
most  of  which  were  presented  to  the  Senate  Committee  on 
Interstate  Commerce.  The  Senate  Committee  hearings  began 
January  3,  1919,  and  its  deliberations  were  continued  almost 
without  interruption  till  October  23,  1919.  At  these  hearings 
almost  every  conceivable  interest  was  represented.  Members 
of  the  Interstate  Commerce  Commission  and  of  the  state  rail- 
road commissions,  officials  of  the  United  States  Railroad  Ad- 
ministration, railroad  executives  and  operating  officials,  bank- 
ers and  economists,  representatives  of  security  holders,  ship- 
pers, traffic  associations,  chambers  of  commerce,  and  labor 
organizations  all  presented  their  views  to  the  Committee.  In 
addition,  the  proceedings  of  the  Newlands  Committee  were 
made  part  of  the  record  of  the  Senate  Committee;  and  the 
House  hearings,  opened  July  15,  1919,  supplemented  the  more 
important  Senate  hearings. 

In  view  of  our  extended  discussion  of  the  essentials  of  recon- 
structive policy  in  earlier  chapters,  it  will  be  unnecessary  to 
present  even  an  outline  of  all  of  the  numerous  plans  that  were 
submitted.  We  shall  confine  ourselves  to  the  more  significant 
proposals — explaining,  first,  the  plan  of  the  Railroad  Admin- 
istration for  an  extension  of  Federal  Control;  second,  the 
proposal  of  the  Brotherhoods  for  the  adoption  of  government 
ownership  through  the  Plumb  Plan ;  and  third,  the  plans  of  the 
Interstate  Commerce  Commission,  the  railroad  executives,  and 
the  owners  of  railroad  securities  for  the  modification  of  the 
regulatory  system  under  private  management. 

The  original  suggestion  of  Director-General  McAdoo  for  an 
extension  of  Federal  Control  to  January  i,  1924,  was  elab- 
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orated  in  his  testimony  before  the  Senate  Committee,  and  also 
received  the  support  of  his  successor,  Director-General  Hines. 
The  extension  was  advocated  as  a  transitional  measure,  in 
order  that  the  permanent  solution  might  be  rendered  more 
sound  and  effective.  In  the  words  of  Mr.  McAdoo,  as  ad- 
dressed to  the  chairmen  of  the  Congressional  committees  on 
December  11,  1918:  "This  extension  would  take  the  railroad 
question  out  of  politics  for  a  reasonable  period.  It  would  give 
composure  to  railroad  officers  and  employees.  It  would  admit 
the  preparation  and  carrying  out  of  a  comprehensive  program 
of  improvements  of  the  railways  and  their  terminal  facilities, 
which  would  immensely  increase  the  efficiency  of  the  transpor- 
tation machine.  It  would  put  hack  of  the  railroads  the  credit 
of  the  United  States  during  the  five-year  period,  so  that  the 
financing  of  these  improvements  could  be  successfully  carried 
out  It  would  offer  the  necessary  opportunity  under  proptr 
conditions  to  test  the  value  of  unified  control  and  the  experience 
thus  gained  would  of  itself  indicate  the  permanent  solution  of 
the  railway  problem."  In  his  subsequent  testimony  before  the 
Senate  Committee  these  considerations  were  repeated,  and  in 
addition  he  argued  that  an  extension  of  government  tenure  was 
necessary,  in  order  that  the  permanent  adjustment  might  have 
as  a  basis  the  results  of  the  valuation  of  ralroad  properties 
then  in  process  of  determination  by  the  Interstate  Commerce 
Commission;  in  order  that  more  time  might  be  available  for 
the  coordination  of  railroad  policy  with  the  Government's  policy 
toward  the  development  of  a  merchant  marine;  in  order  that 
greater  cooperation  might  be  secured  in  the  public  management 
of  the  roads  pending  their  restoration  to  private  control ;  and  in 
order  that  Congress  might  have  "a  reliable  view  of  the  econo- 
mies which  actually  rise  out  of  unified  operation"  and  not  adopt 
"3,  permanent  solution  in  ignorance  of  one  of  the  most  impor- 
tant factors  to  be  considered."  *  Director-General  Hines  later 
supported  the  program  of  extension  on  similar  grounds,  de- 

*  Statement   and   cross-examination   of   Director-General   McAdoo^ 
Senate  Hearings,  pp.  4-227. 
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veloping  more  fully  the  answers  of  the  Railroad  Administration 
to  objections  that  had  been  raised  in  the  interim.  The  operat- 
ing tasks  of  the  Railroad  Administration  would  be  rendered 
very  difficult,  in  the  absence  of  an  extension  of  tenure,  he 
argued,  because  of  lack  of  cooperation  (arising  out  of  the  un- 
rest of  officers  and  employees  and  the  reaction  of  the  people 
from  the  strain  of  war)  ;  because  the  proponents  of  new  plans 
would  seek  to  discredit  the  accomplishments  of  the  Federal 
Control  period;  because  it  would  be  virtually  impossible  to 
secure  the  consent  of  the  carriers  to  capital  expenditures  for 
improvements;  and  because  the  railroad  problem  would  be  in 
process  of  solution  in  the  heat  of  the  next  presidential  cam- 
paign. He  denied,  however,  that  administrative  and  financial 
chaos  would  follow  the  immediate  restoration  of  private  man- 
agement, insisting  that  the  purpose  of  extending  government 
tenure  was  to  bring  about  a  more  satisfactory  permanent  solu- 
tion, rather  than  merely  to  avert  temporary  demoralization. 
Like  Director-General  McAdoo,  therefore,  he  urged  the  im- 
mediate retum^  of  the  roads  to  their  private  owners  as  an 
alternative  to  the  five-year  extension.* 

'Statement  and  cross-examination  of  Director-General  Hines,  Sen- 
ate Hearings,  pp.  853-984.  Mr.  Hines  also  made  tentative  suggesstions 
for  the  permanent  adjustment  of  railroad  relationships.  He  advocated 
the  restoration  of  private  management  at  the  end  of  the  five-year 
period,  and  his  recommendations  were  largely  by  way  of  criticism  of 
the  various  proposals  that  had  already  been  submitted.  He  argued 
that  no  permanent  and  satisfactory  solution  can  be  accomplished  as 
long  as  we  have  the  "numerous  existing  railway  corporations  with 
their  widely  varying  financial  structures" ;  as  long  as  strong  and  weak 
roads  continue  to  bid  for  competitive  traiiic,  and  the  prosperous  com- 
panies receive  the  entire  benefit  of  their  excess  earnings;  and  as  long 
as  the  various  schemes  for  compulsory  pooling  and  unification  of 
terminals  fall  short  of  actual  corporate  merger  and  are  thus  made 
dependent  upon  the  financial  interests  of  the  companies  involved. 
Accordingly,  he  concluded  that  a  permanent  solution  can  be  accom- 
plished "through  the  creation  of  a  comparatively  few  railroad  com- 
panies, which  will  have  capitalization  equal  only  to  the  real  value  of 
the  property,  and  which  wUl  have  a  moderate  guaranteed  return,  with 
the  right  to  participate  moderately  in  any  additional  profits."  (p.  9^.) 
In  cross-examination  his  suggestions  were  somewhat  more  concrete. 
He  advocated  a  system  of  regional  railroad  companies,  from  six  to 
twelve  in  number;  public  control  by  the  Interstate  Commerce  Com- 
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The  proposal  of  the  raikoad  Brotherhoods  contemplated 
a  permanent  solution  of  the  railroad  problem,  rather  than  a 
mere  transitional  measure,  and  was  distinguished  also  by  the 
fact  that  it  was  the  only  significant  plan  involving  the  substitu* 
tion  of  government  ownership  for  corporate  ownership  of  the 
railroad  properties.  Because  the  proposal  of  the  Brotherhoods 
was  formulated  and  ably  supported  by  their  general  counsel, 
Mr.  Glenn  £.  Plumb,  it  has  comt  to  be  known  as  the  Plumb 
Plan.  Its  advocates  stressed  the  principles  which  the  plan 
represented,  rather  than  the  specific  details  of  the  Sims  bill, 
into  which  it  was  incorporated. 

According  to  the  Plumb  Plan  the  American  railroad  prop- 
erties were  to  be  purchased  by  the  Government,  at  a  valuation 
to  be  determined,  subject  to  review  by  the  federal  courts,  by  a 
board  of  appraisement,  and  to  be  paid  for  by  an  issue  of  United 
States  bonds.  From  the  standpoint  of  capital  investment, 
therefore,  government  ownership  was  to  replace  private  owner- 
ship. In  order  to  promote  efficiency,  however,  and  "to  prevent 
carelessness  in  regard  to  expenditures,  which  frequently,  almost 
habitually,  accompanies  Government  operation,"  a  national  rail- 
ways operating  corporation  was  to  be  created  to  administer 
and  operate  under  a  lease  agreement  the  railroads  so  acquired 
by  the  Government.  Ostensibly,  therefore,  public  ownership 
was  to  be  accompanied  by  private  operation.  The  capital  stock 
of  this  corporation  was  to  be  "held  in  trust  for  the  benefit 

mission  and  by  a  group  of  regional  commissions  equal  in  number  to  the 
regional  companies,  the  jurisdiction  of  the  state  regulatory  bodies  to  be 
limited  to  local  matters  and  their  findings  to  be  utilized  by  the  regional 
commissions  in  a  cooperative  spirit;  federal  incorporation  and  gov- 
ernment representation  (to  the  extent  of  one  third)  on  the  directorates 
of  the  regional  companies;  the  creation  of  bi-partizan  boards  for  the 
consideration  of  labor  controversies;^  exclusive  national  control  of 
security  issues,  building  programs  (with  power  to  require  extensions 
into  new  territory),  and  rates;  a  government  guaranty  of  a  fixed  fair 
return  on  the  capitalization  of  the  railroads,  with  an  opportunity  to 
share  moderately  in  excess  profits,  the  government  and  labor  to  par- 
ticipate in  the  distribution  of  earnings  in  excess  of  the  amounts  so 
utilized. 
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of  the  employees";  but  the  company  was  to  have  no  paid-in 
capital — ^being  "an  operating  corporation  where  operating  abil- 
ity would  constitute  its  sole  capital."  As  a  rental  for  the 
properties  turned  over  to  it,  the  corporation  was  to  pay  to  the 
Government  from  its  operating  income,  after  all  expenses  of 
operation  had  been  met  and  due  provision  had  been  made  for 
maintenance,  a  sum  equal  to  the  fixed  charges  on  the  bonded 
indebtedness  created  by  the  United  States  in  the  acquisition  of 
the  properties,  together  with  a  reasonable  sinking  fund  contri- 
bution for  the  retirement  of  the  bonds.  All  net  revenues  then 
remaining  were  to  be  divided  equally  between  the  Government 
and  the  operating  corporation.  The  Government's  share  of 
these  earnings  was  to  be  used  for  additions  and  betterments,  or 
for  the  further  accumulation  of  the  sinking  fund ;  the  corpora- 
tion's share  was  to  "constitute  a  trust  fund  to  be  declared  as  a 
dividend  upon  the  amounts  paid  to  the  labor  which  it  employs, 
every  employee,  from  president  to  oflRce  boy,  receiving  that 
proportion  of  the  trust  fund  which  his  annual  wage  bore  to 
the  total  annual  compensation  of  all  employees."'  (In  the 
legislative  formulation  of  the  Plumb  Plan  it  was  provided  that 
the  dividend  of  the  appointed  employees  was  to  be  adjusted  at 
twice  the  rate  of  the  classified  employees.) 

The  corporation  was  to  be  administered  and  the  roads  oper- 
ated by  a  board  of  fifteen  directors,  five  to  be  appointed  by  the 
President  of  the  United  States,  five  to  be  chosen  by  the  ap- 
pCHnted  officers  and  employees,  and  five  to  be  elected  by  the 
operating  force — that  is,  by  the  classified  employees  below  the 
grade  of  appointed  officials.  This  board  was  to  exercise  the 
power  to  appoint  all  major  officials,  to  classify  employees  and 
prescribe  conditions  of  employment,  and  control  the  operating 
activities  of  the  roads.  Labor  controversies  were  to  be  settled 
by  a  central  wage  board  and  subsidiary  adjustment  boards, 
each  consisting  of  an  equal  number  of  representatives  of  the 
appointed  and  classified  employees,  the  decisions  of  these 

*  Senate  Heariogs,  p.  9981 
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boards  to  be  final,  except  in  case  of  deadlock,  when  the  dispute 
was  to  be  decided  by  the  board  of  directors.  The  Interstate 
Commerce  Commission  was  to  be  retained  with  its  traditional 
powers,  and  was  to  be  clothed  with  such  further  authority  as 
might  be  deemed  proper  in  order  "to  secure  full  regulation, 
adequate  and  efficient  service,  ample  and  complete  equipment." 

Railroad  extensions,  under  this  plan,  were  to  be  made  either 
through  new  capital  funds  provided  by  the  Government  (as 
far  as  possible  out  of  its  share  of  excess  earnings),  or  through 
taxation  of  the  community  primarily  benefited  by  the  proposed 
extension,  or  through  resort  to  both  of  these  sources.  The 
building  of  new  lines  deemed  necessary  in  the  public  interest, 
and  of  no  special  benefit  to  the  locality  involved,  might  be  re- 
quired by  the  Interstate  Commerce  Commission,  and  was  to  be 
paid  for  entirely  with  Government  funds;  but  where  exten- 
sions, applied  for  by  a  given  territory,  are  deemed  mutually 
beneficial  to  the  general  welfare  and  to  the  given  locality,  the 
building  of  the  extension  was  to  be  discretionary,  and  the  rela- 
tive advantage  to  the  public  and  the  local  community  was  to 
constitute  the  basis  for  the  division  of  expenditure  between 
government  funds  and  taxation;  and  where  the  community 
was  willing  to  pay  the  entire  cost  of  the  extension  the  con- 
struction of  the  new  line  was  to  be  made  obligatory  upon  the 
operating  corporation. 

Provision  was  also  made  ''for  an  automatic  reduction  in 
rates."  When  the  Government's  share  of  excess  earnings  in  a 
given  year  exceeds  5  per  cent,  of  the  gross  operating  revenue, 
rates  were  to  be  reduced  by  the  Interstate  Commerce  Commis- 
sion to  such  extent  as  to  absorb  this  excess,  resulting  in  a  5  per 
cent,  reduction  in  the  general  rate  level.  'This  would  act  as 
an  automatic  check  on  the  profits  accruing  to  labor,"  testified 
Mr.  Plumb,  "an  automatic  check  on  operating  income  in  excess 
of  the  requirements  of  operation,  and  would  develop  a  constant 
tendency  ...  to  a  reduction  in  the  cost  of  operation."  * 

^Senate  Hearings,  pp.  1001-1002. 
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The  advocates  of  the  Plumb  Plan  pointed  to  numerous  ad- 
vantages that  would  flow  from  its  adoption.  It  would  lower 
the  cost  of  financing  the  roads.  Because  the  security  of  gov- 
ernment bonds  is  so  much  superior  to  that  offered  by  private 
corporations,  the  Government,  argued  Mr.  Plumb,  ''can  finance 
its  undertakings  on  a  rate  of  return  an}rwhere  from  25  to  50 
per  cent,  below  the  rate  demanded  by  investors  when  the  same 
undertaking  is  financed  by  private  corporations."  ^  With  spec- 
ulative risks  eliminated,  railroad  securities  would  become 
stable.  The  roads  would  be  removed  from  partizan  political 
activity.  The  holders  of  the  Government  bonds,  with  their 
rate  of  return  fixed,  could  secure  no  benefit  from  political 
action ;  and  no  political  body  would  "be  subjected  to  the  solici- 
tations of  either  labor  or  capital"  with  reference  to  the  opera- 
tion of  the  roads,  since  no  government  officials  as  such  would 
exert  any  influence  upon  the  emplo}rment  of  men  or  the  con- 
struction of  new  lines.  The  sharing  of  profits  by  the  employees 
would  improve  the  morale  of  labor  and  increase  operating 
efficiency.  The  centralization  of  ownership  in  the  Federal 
Government  and  the  administration  of  all  the  railroad  prop- 
erties by  a  single  national  corporation  would  eliminate  practi- 
cally all  conflict  between  the  nation  and  the  states  in  the  regula- 
tion of  the  carriers.  Rates  would  be  reduced  to  a  minimum 
and  the  transportation  service  rendered  at  cost ;  and  communi- 
ties benefiting  by  extensions  would  pay  an  equitable  share  o£ 
the  cost  of  their  construction.  The  advantages  of  private  initi- 
ative would  thereby  be  retained  and  the  public  interest  would 
be  constructively  advanced.  ''Such  a  scheme  of  operation 
would  render  to  the  public  all  of  the  benefits  of  unified  opera- 
tion .  .  .  permitting  the  using  of  all  terminals,  buildings,  cars, 
and  equipment  most  economically,  the  routing  of  traffic  to 
ports  best  able  to  handle  it — every  economy  which  can  possibly 
result  from  the  unified  handling  of  the  means  of  transportation 
by  one  authority.    It  would  eliminate  all  the  costs  of  competi- 

*  Senate  Hearings,  p.  994. 
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tion,  without  losing  any  of  the  benefits  of  competition.     It 
ivould  stimulate  economy,  efficiency,  and  good  service."  • 

The  proponents  of  the  Plumb  Plan  advocated  a  complete 
break  with  the  past,  the  adoption  of  an  entirely  new  system  of 
railroad  ownership  and  operation ;  the  recommendations  of  the 
Interstate  Commerce  Commission,  on  the  other  hand,  were 
restrained  and  conservative,  being  designed  to  repair  rather 
than  replace  the  existing  regulative  structure.  The  Commis- 
sion declared  its  conviction  "that  with  the  adoption  of  appro- 
priate provisions  and  safeguards  for  regulation  under  private 
ownership  it  would  not  be  wise  or  best  at  this  time  (its  memo- 
randum was  submitted  to  the  Senate  Committee  January  7, 
1919)  to  assume  Government  ownership  or  operation  of  the 
railroads  of  the  country."  But  it  expressly  recognized  the 
futility  of  restoring  private  management  without  "a  broadened, 
extended,  and  amplified  governmental  regulation,"  wisely  and 
intelligently  enforced,  and  its  recommendations  were  intended 
to  modify  the  old  system  of  regulation  toward  this  end.  These 
recommendations  were  cast  in  the  form  of  general  suggestions 
rather  then  specific  proposals ;  unlike  the  Plumb  Plan,  or  the 
plans  of  the  railroad  executives  and  the  owners  of  railroad 
securities  subsequently  to  be  explained,  the  memorandum  of 
the  Interstate  Commerce  Commission  was  not  presented  in  the 
form  of  possible  sections  of  a  future  bill. 

The  Commission  presented  two  groups  of  recommendations : 
the  first  group  it  deemed  necessary  and  applicable  whatever  line 
of  policy  might  be  determined  upon  with  regard  to  the  future 
of  the  railroads ;  the  second  group  it  considered  especially  ap- 
propriate "in  the  event  of  a  continuance  of  the  policy  of 
private  ownership  and  operation  under  governmental  regula- 
tion." Since  these  recommendations  merely  suggested  items 
that  should  receive  legislative  consideration,  and  since  they  deal 
with  matters  which  have  been  discussed  previously  in  some 

'  Senate  Hearings,  p.  ggg.  Complete  statement  and  cross-examination 
of  Mr.  Plumb,  pp.  ^-1027,    See  also  H.  R.  8157  (the  Sims  bill). 
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detail,  they  may  be  stated,  without  elaboration,  in  the  form  of 
propositions,  as  submitted  by  the  Commission.  The  first  group, 
to  constitute  an  integral  part  of  any  railroad  plan,  comprised 
the  following  suggestions :  ( i )  'The  prompt  merger,  without 
friction,  of  all  the  carriers'  lines,  facilities,  and  organizations 
into  a  continental  and  unified  system  in  time  of  stress  or  emer- 
gency." (2)  "Merger  within  proper  limits  of  the  carriers' 
lines  and  facilities  in  such  parts  and  to  such  extent  as  may  be 
necessary  in  the  general  public  interest  to  meet  the  reasonable 
demands  of  our  domestic  and  foreign  commerce."  (3)  "Limi- 
tation of  railway  construction  to  the  necessities  and  convenience 
of  the  Government  and  of  the  public  and  assuring  construction 
to  the  point  of  these  limitations."  (4)  "Development  and  en- 
couragement of  inland  waterways  and  coordination  of  rail  and 
water  transportation  systems."  The  second  group,  especially 
applicable  to  the  system  of  private  management  and  public 
regulation,  comprised  the  following  suggestions :  ( i )  "Revision 
of  limitations  upon  united  or  cooperative  activities  among  com- 
mon carriers  by  rail  and  by  water."  (2)  "Emancipation  of 
railway  operation  from  financial  dictation."  (3)  "Regulation 
of  security  issues"  by  the  Federal  Government  (4)  "Establish- 
ment of  a  relationship  between  Federal  and  State  authorities 
which  will  eliminate  the  twilight  zone  of  jurisdiction  and  under 
which  a  harmonious  rate  structure  and  adequate  service  can  be 
secured,  state  and  interstate."  (5)  "Restrictions  governing  the 
treatment  of  competitive  as  compared  with  noncompetitive 
traffic."  (6)  "The  most  efficient  utilization  of  equipment  and 
provision  for  distributing  the  burden  of  furnishing  equipment 
on  an  equitable  basis  among  the  respective  carriers."  (7)  "A 
more  liberal  use  of  terminal  facilities  in  the  interest  of  proper 
movement  of  commerce."  (8)  "Limitations  within  which  com- 
mon-carrier facilities  and  services  may  be  furnished  by  shippers 
or  receivers  of  freight."  ^ 

*The  memoranduin  of  the  Interstate  Commerce  Commission  was 
presented  to  the  Senate  Committee  by  Commissioner  Edgar  E.  Clark. 
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Perhaps  the  most  vigorously  supported  of  the  many  plans 
involving  the  restoration  of  private  management  that  were 
j^  submitted  to  the  Senate  Committee  was  that  of  the  Association 
u  of  Railway  Executives.    This  plan  represented  the  views  of 

■3:  practically  all  the  railroads  in  the  United  States,  the  Assoda- 
^-  tion  being  "composed  of  about  92  per  cent,  of  the  trackage 
*  of  the  country."    It  was  presented  by  Mr.  Thomas  DeWitt 

J'  Cuyler,  President  of  the  Association,  in  the  form  of  "prin- 

"^  ciples  which  should  be  incorporated  in  a  plan  providing  for 

^  government  regulation  pf  carriers  engaged  in  interstate  com- 

^  merce."   There  also  appeared  before  the  Senate  Committee 

^  on  behalf  of  this  plan,  Mr.  Alfred  P.  Thom,  General  Counsel 

of  the  Association,  Mr.  Julius  Kruttschnitt  of  the  Southern 
Pacific  Company,  and  Mr.  Daniel  Willard  of  the  Baltimore 
and  Ohio;  and  statements  by  Mr.  Howard  Elliott  of  the 

It  represented  the  views  of  the  entire  membership  of  the  G)mmi88ion, 
with  the  exception  of  Commissioner  Robert  W.  Woolley.  Mr.  WooUey 
submitted  a  separate  memorandum,  which  was  largely  devoted  to  an 
explanation  of  the  reasons  which  led  him  to  favor  the  extension  of 
Federal  Control,  as  recommended  hy  Director-General  McAdoo.  In 
addition,  however,  he  suggested  the  following  two  further  recom- 
mendations, if  the  roads  were  to  be  restored  to  their  private  owners: 
(i)  "With  power  to  supervise  the  issuance  of  railroad  securities,  to 
prescribe  service  regulations,  and  to  fix  the  minimum  as  well  as  the 
maximum  transportation  rates  vested  in  the  Interstate  Commerce 
Commission,  the  commission  should  also  be  made  the  tribunal  to  which 
carriers  and  employees,  organized  and  unorganized,  would  appeal  for 
adjustment  of  any  differences  arisinjg;  between  them;  also,  it  should 
have  authority  to  investigate  from  time  to  time  the  living  conditions 
of  railroad  workers,  to  insure  reg^ularity  of  employment,  and  to  fix 
a  minimum  wage."  (2)  "The  carriers  should  be  required  to  set  aside 
fixed  portions  of  their  gross  annual  incomes  for  depreciation,  the  per- 
centage to  be  determined  in  each  case  by  the  Interstate  Commerce 
Commission."  Commissioner  Clark  explained  that  the  majority  mem- 
orandum excluded  the  matter  of  labor  relationships  because  it  was 
the  established  policy  of  Congress  (as  under  the  Erdman  and  New- 
lands  acts)  to  entrust  these  responsibilities  to  other  agencies ;  and  that 
it  made  no  mention  of  the  matter  of  depreciation  because  no  further 
authority  was  necessary.  Complete  statement  and  cross-examination 
of  Commissioner  Clark,  including  Mr.  Woolley's  memorandum  as  well 
as  the  memorandum  of  the  Commission,  Senate  Hearings,  pp.  231-285, 
359-377*  Statement  and  cross-examination  of  Commissioner  Woolley, 
pp.  379-430. 
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Northern  Pacific  and  Mr.  Samuel  Rea  of  the  Pennsylvania 
Railroad  were  read  into  the  record." 

The  proposals  of  the  railway  executives  were  based  on  the 
initial  premise  that  "private  ownership,  management,  and 
operation  of  the  American  railways  should  as  a  matter  of 
national  policy  be  continued."  The  distinctive  features  of  the 
plan  were  centered  in  recommendations  for  radical  change  in 
the  machinery  of  public  control;  the  substantive  items  of  the 
program  were  directed  to  the  elimination  of  well-recognized 
difficulties  and  were  in  reasonable  conformity  with  many  of 
the  suggestions  for  reform  that  had  received  wide  acceptance. 

With  r^;ard  to  machinery  of  control,  the  essential  provi- 
sions of  the  plan  may  be  summarized  briefly.  The  power  to 
regulate  the  instrumentalities  of  interstate  commerce,  and  espe- 
cially as  to  railroad  rates,  both  state  and  interstate,  should 
be  vested  exclusively  in  the  national  government,  under  a 
system  of  compulsory  federal  incorporation.  The  powers  of 
the  state  commissions  should  be  continued,  except  in  so  far 
as  they  interfere  with  the  accomplishment  of  this  purpose. 
The  Interstate  Commerce  Commission  should  be  relieved  of 
its  executive  and  administrative  functions  (except  as  to  ac- 
counting and  valuation),  and  should  act  merely  as  a  quasi- 
judicial  body  for  the  adjudication  of  controversies  concern- 
ing the  reasonableness  and  adequacy  of  rates  and  for  the  pre- 
vention of  discriminations.  In  order  "that  matters  within 
its  jurisdiction  may  be  dealt  with  more  promptly  and  more 
satisfactorily  and  with  a  fuller  appreciation  of  all  the  circum- 
stances and  local  conditions,"  the  Interstate  Commerce  Com- 
mission should  divide  the  country  into  such  number  of  r^ons 
as  it  might  deem  desirable,  over  each  of  which  a  regional 
commission  should  be  appointed  by  the  President.  These 
regional  commissions,  consisting  of  one  member  from  each 

'Complete  statement  and  cross-examination  of  Mr.  Cuyler,  Senate 
Hearings,  pp.  30S-337;  of  Mr.  Thorn,  pp.  430-537;  of  Mr.  Kruttschnitt, 
pp.  555-^5;  of  Mr.  Willard,  pp.  1201-1252.  Statement  of  Mr.  Elliott, 
pp.  1253-1260;  and  of  Mr.  Rea,  pp.  1311-1318. 
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of  the  states  embraced  in  the  respectiye  regions,  should  exer- 
cise anthority  similar  to  that  of  the  central  G>mmission,  serv- 
ing as  boards  of  primary  jurisdiction.  In  addition,  a  Depart- 
ment of  Transportation  was  to  be  created,  the  head  of  which 
was  to  be  a  member  of  the  President's  cabinet  as  Secretary 
of  Transportation.  The  executive  and  administrative  func- 
tions of  the  Interstate  Commerce  Commission  were  to  be  trans- 
ferred to  the  Secretary  of  Transportation,  and  he  was  to  ex- 
ercise broad  powers  of  control  over  the  activities  of  the 
carriers. 

The  chief  substantive  proposals  of  the  railway  executives  may 
likewise  be  stated  briefly.  In  order  to  stimulate  a  greater  de- 
gree of  operating  unity,  it  was  stipulated  that  "the  system  of 
incorporation  should  provide  a  means  of  consolidation  and 
merger  for  existing  corporations  engaged  in  interstate  or 
foreign  commerce,  with  the  necessary  power  of  condemnation, 
provided  the  secretary  of  transportation  finds  that  such  con- 
solidation or  merger  is  not  contrary  to  the  public  interest  and 
approves  the  same."*  Toward  this  same  end,  the  construc- 
tion of  new  or  branch  lines  of  railroad  or  of  large  and  ex- 
pensive terminals  was  to  be  prohibited  without  a  certificate 
of  convenience  and  necessity  from  the  Secretary  of  Trans- 
portation. In  addition  the  Secretary  was  to  be  authorized, 
in  case  of  need,  to  distribute  traffic  over  such  lines  and  routes 
as  will  relieve  congestion,  to  compel  the  joint  use  of  terminals, 
to  require  the  carriers  to  distribute  their  cars,  and  to  unify 
the  entire  transportation  system  into  a  single  operating  ma- 
chine in  times  of  national  crisis.  In  order  that  all  these  means 
of  unification,  through  actual  merger  or  informal  cooperation, 
might  be  rendered  effective,  it  was  provided  that  existing 
laws  should  be  so  modified  as  to  authorize,  upon  approval 
of  the  Secretary  of  Transportation,  intercorporate  stockholding 
and  consolidations,  agreements  as  to  rates  and  practices,  the 
pooling  of  transportation  facilities,  and  "the  division  of  eam- 

*  Senate  Hearings,  p.  312. 
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ings  in  connection  with  tiie  elimination  of  unnecessary  train 


service." 


Rates  were  to  be  initiated  by  the  carriers,  filed  with  the 
Interstate  Commerce  Commission,  the  Secretary  of  Transpor- 
tation, and  the  state  ccnnmissions  interested,  and  were  to  be- 
come effective  within  30  days,  unless  suspended  by  the  Sec- 
retary of  Transportation,  for  a  period  not  exceeding  60  days, 
and  referred  to  the  Interstate  Conmierce  Commission  "for 
consideration  and  determination/'  Whether  approved  or  dis- 
approved by  the  Secretary,  such  rates  might,  upon  complaint, 
be  brought  before  the  Commission  for  determination  of  their 
reasonableness  and  adequacy.  The  Commission,  however,  was 
to  be  subject  to  a  statutory  rule  of  rate-making,  which  "should 
require  that  rates  be  not  only  what  has  been  called  reasonable, 
but  adequate  and  sufficient  to  enable  the  carriers  to  provide 
safe,  adequate,  and  sufficient  service,  to  protect  existing  in- 
vestment, and  to  attract  the  new  capital  necessary  in  the  pub- 
lic interest,  and,  to  that  end,  the  statute  should,  among  other 
things,  specifically  provide  that  the  level  of  rates  must  properly 
reflect  the  cost  of  wages  and  all  other  expenses  incident  to  the 
furnishing  of  transportation."  ^®  The  Commission  was  to 
have  authority  "to  prescribe  minimum  as  well  as  maximum 
rates  and  to  determine  the  relation  of  rates  and  differentials" ; 
and  carriers  were  to  be  given  the  right  to  file  complaint  against 
the  rates  of  other  carriers  "in  the  same  manner  and  to  the 
same  extent  as  a  shipper  might  do."  Exclusive  control  over 
security  issues  was  to  be  vested  in  the  federal  government. 

The  reconmiendations  of  the  railway  executives  as  to  labor 
relationships  may  be  stated  compactly  in  the  words  of  the 
statement  as  submitted  by  their  spokesman : 

"Continuity  and  regularity  of  transportation  are  absolutely 
essential  to  the  public.  Both  the  capital  invested  and  the  labor 
employed  in  transportation  are  therefore  engaged  in  a  business 
vitally  affecting  the  public  interest,  and  by  engaging  therein 

**  Senate  Hearings,  p.  31a 
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assume  the  implied  obligation  not  unreasonably  to  impair  or 
interrupt  the  movement  of  trains.  Questions  of  wages  and 
working  conditions  affecting  individual  railroads  should  be 
settled,  if  possible,  by  officers  of  the  railroads  and  representa- 
tives of  the  employees.  A  board  should  be  constituted,  under 
the  secretary  of  transportation,  on  which  the  employees,  the 
employers,  and  the  public  should  have  equal  representation, 
with  die  duty  and  authority  to  investigate  and  report  to  the 
secretary  of  transportation  on  the  merits  of  any  controversy, 
which  the  parties  are  unable  to  adjust,  arising  in  the  railroad 
or  other  transportation  service,  either  in  r^^rd  to  wages  or  in 
regard  to  conditions  of  service;  and,  pending  such  investiga- 
tion and  report  and  for  a  reasonable  tune  thereafter,  there 
should  be  no  lockout  by  the  carriers  and  no  concerted  action 
on  the  part  of  employees  which  would  have  the  effect  of  inter- 
fering with  or  interrupting  the  orderly  movement  of  the  United 
States  mail  or  interstate  or  foreign  commerce.  The  scale  of 
wages  and  the  expense  incident  to  any  change  in  the  conditions 
of  service  recommended  in  the  reports  of  such  board,  if  put 
into  effect,  should  be  accepted  and  recognized  in  the  making  of 
rates  as  a  legitimate  expense  of  transportation."  *^ 

The  plan  of  the  National  Association  of  Owners  of  Rail- 
road Securities  was  presented  to  the  Senate  Committee  by 
Mr.  S.  Davies  Warfield,  the  President  of  the  Association.^* 
While  it  differed  radically  in  many  of  its  important  details 
from  the  proposal  of  the  railway  executives,  its  primary  pur- 
poses were  substantially  the  same:  namely,  to  secure  more 
liberal  transportation  earnings  and  to  rehabilitate  railroad 
credit.  Its  essential  features  involved  the  creation  of  a  federal 
corporation  (the  National  Railways  Association),  to  facilitate 
the  financing  of  the  return  of  the  roads  to  private  manage- 
ment, and  to  form  a  permanent  agency  of  cooperation  between 
the  Government  and  the  carriers,  particularly  in  effecting  unity 
of  operation;  the  establishment  of  regional  commfssions  for 
the  performance  of  the  regulatory  functions  in  conjunction 
with  the  Interstate  Commerce  Commission,  the  central  Com- 

"  Senate  Hearings,  p.  311. 

"Complete  statement  and  cross-examination  of  Mr.  Warfield,  Sen- 
ate Hearings,  pp.  7^9-^1$,  1139-1161. 


372      THE  AMERICAN  RAILROAD  PROBLEM 

mission  also  serving  as  "a  body  of  appeal";  the  "initiati<m" 
of  rates  by  rate  committees,  composed  of  railroad  men  and 
shippers  appointed  by  the  Interstate  Commerce  Conmiission ; 
the  provision  of  boards  of  labor  conciliation,  the  regional 
conmiissions  to  act  in  this  capacity  in  the  first  instance;  and 
the  adjustment  of  rates  so  as  to  produce  a  fixed  return  of 
6  per  cent,  to  the  railroads,  taken  in  groups,  one-third  of  the 
earnings  of  each  road  in  excess  of  this  amount  to  be  retained 
by  the  carrier  earning  it,  as  an  incentive  to  eflSdency,  and  the 
remainder  to  constitute  a  fund,  one-half  of  which  was  to  be 
used  for  the  benefit  of  the  employees,  and  the  other  half  to 
be  paid  to  the  National  Railways  Association  and  to  be  ad- 
ministered by  the  Interstate  Commerce  Commission. 

The  fundamentals  of  the  plan,  "stripped  of  operating  de- 
tails," may  be  stated  in  the  form  in  which  they  were  pre- 
sented to  the  Senate  Committee :  ** 

"i,  A  minimum  rate  of  return  on  the  property  investment 
in  the  railroads,  fixed  by  act  of  Congress,  through  rates  ad- 
justed as  occasion  may  demand,  in  order  that  the  securities 
of  the  railroads  may  be  stabilized  and  their  credit  established 
on  a  basis  necessary  to  secure  the  money  to  provide  to  the 
shippers  and  traveling  public  adequate  facilities  and  service. 

"2.  Recognition  that  a  fixed  return  through  rates  that  will 
enable  the  average  railroad  to  receive  an  adequate  return  on 
its  invested  capital  is  not  possible  without  giving  to  the  more 
favorably  situated  railroads  more  revenue  than  the  public  will 
sanction,  or  more  than  would  represent  a  fair  return  on  its 
property.  The  earnings  of  railroads  in  excess  of  a  fixed  rea- 
sonable rate  of  return  to  be  applied  as  provided  in  the  follow- 
ing section. 

"3.  A  distribution  under  the  control  and  jurisdiction  of  the 
Interstate  Commerce  Commission  of  a  percentage  of  the  fund 
above  provided,  that  railroad  employees  shall  receive  the  bene- 
fit of  profit  sharing,  by  insurance  or  by  such  other  legal 

"  Senate  Hearings,  pp.  793-794- 
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methods  as  may  be  determined  upon;  likewise  a  distribution 
of  a  percentage  thereof  among  the  railroads  earning  it,  and 
under  the  plan,  and  in  furtherance  of  incentive  and  initiative 
by  establishing  operating  efficiency  standards ;  for  certain  im- 
provements to  railroad  property,  under  restrictions,  not  to  be 
capitalized  in  rate-making;  and  for  other  purposes  defined  in 
the  plan. 

"4.  A  corporation,  created  by  act  of  Congress,  operated 
without  profit  to  the  railroads,  and  under  Federal  control, 
directed  by  trustees  composed  of  the  nine  Interstate  Commerce 
Commissioners  and  eight  railroad  men,  to  finance  in  the  pres- 
ent emergency  such  equipment  as  may  be  purchased  by  it  from 
the  Railroad  Administration  and  allocated  to  the  railroads, 
and  to  furnish  an  immediate  means  for  assisting  in  financing 
the  return  of  the  roads;  continued  as  a  permanent  means  of 
mobilizing  and  purchasing  equipment  to  be  leased  to  the  rail- 
roads; to  provide  a  management  or  agency  to  continue  or 
put  into  effect  the  joint  use  of  terminals,  unification  of  fa- 
cilities, rerouting  of  freight  by  pooling  or  otherwise,  and  to 
continue  or  adopt  such  methods  of  operation  as  may  have  been 
found  to  be  successful  and  expedient  during  Federal  control; 
to  furnish  a  standing,  trained,  and  efficient  means  for  imme- 
diate mobilization  of  the  railroads  for  war  purposes  without 
additional  legislation. 

"5.  Federal  regulation  extended  through  the  Interstate 
Commerce  Commission  as  at  present  established,  coordinating 
therewith  subsidiary  commissions,  as  regional  commissions,  the 
members  thereof  selected  equally  from  the  two  leading  political 
parties  appointed  from  and  sitting  in  the  six  traffic  territories 
as  at  present  defined,  giving  to  such  bodies  the  determination 
of  rates  and  regulations  essential  to  the  operation  of  the  plan. 
The  right  of  appeal  is  given  to  the  Interstate  Commerce  Com- 
mission, which  may  be  designated  commission  of  appeal. 

''6.  Continuation  of  rate  committees,  composed  of  both 
representatives  of  railroads  and  shippers,  established  in  de- 
fined territories  of  the  country,  to  primarily  consider  and 
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pass  upon  all  changes  in  rates  requested  by  either  railroads 
or  shippers  and  before  being  filed  with  the  regional  commis- 
sions or  Interstate  Commerce  Commission,  as  provided  in  the 
plan. 

"7.  Coordination  by  the  .Interstate  Commerce  Commission 
of  the  work  of  the  State  commissions  as  far  as  the  limitations 
of  the  law  and  the  l^slation  provided  under  the  plan  will 
permit  with  that  of  the  regional  conmiissions.  The  adjustment 
of  intrastate  rates  to  the  requirements  of  interstate  commerce, 
as  prescribed  through  interstate  rates,  is  vested  in  the  Federal 
commissions. 

^'8.  Regional  commissions  act  as  boards  of  conciliation  for 
the  settlement  of  wage  differences  between  the  railroads  and 
their  employees.  In  default  of  settlement  such  commissions 
shall  appoint  two  arbitrators,  the  employees  naming  two,  the 
four  so  elected  naming  the  fifth,  if  required.  Appeal  may 
be  taken  to  the  Interstate  Commerce  Commission,  the  findings 
not  to  be  compulsory  unless  mutually  agreed  beforehand.  A 
fixed  return  being  provided  under  the  plan,  expenditures  for 
wages  or  other  elements  entering  into  expenditures  are  super- 
vised by  the  commissions. 

"9.  Future  issues  of  railroad  securities  supervised  by  the 
r^onal  commissions  and  the  Interstate  C(Mnmerce  Commis- 
sion.'' " 

^^Two  further  plans,  representative  of  the  views  of  large  and  in- 
fluential organizations,  should  receive  brief  mentioa  They  are  the 
plan  of  the  National  Transportation  Conference,  held  under  the 
auspices  of  the  Chamber  of  Commerce  of  the  United  States,  incorpo- 
rate into  the  Frelinghuysen  bill  (S.  2996) ;  and  the  plan  presented  by 
Nathan  Lw  Amster,  rresident  of  the  Investors  Protective  Association 
of  America  (Senate  Hearings,  pp.  1 163- 1 182),  incorporated  into  the 
Lenroot  bill  (S.  2689).  The  Transportation  Conference  Plan  provided 
for  the  restoration  of  private  management  immediately  after  the 
enactment  of  necessary  legislation;  for  the  consolidation  of  existing 
lines  into  strong  competing  systems  under  compulsory  federal  incor- 
poration; for  exclusive  federal  control  of  security  issues  and  capital 
expenditures,  and  national  regulation  of  intrastate  rates  affecting 
interstate  commerce ;  for  the  creation  of  a  federal  transportation  board 
to  exercise  executive  and  administrative  functions;  for  the  enactment 
of  a  statutory  rule  of  rate-making  by  which  rate  schedtiles  should  be 
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§^.     The  Trend  of  Opinion 


t  The  proposal  of  the  Railroad  Administration  for  the  ex- 

tension of  government  tenure  for  a  period  of  five  years  en- 
I  countered  almost  universal  disfavor.     It  was  felt  that  the 

s  postponement  of  the  railroad  adjustment  till  after  the  presi- 

i  dential  campaign  of  1920  would  accentuate  rather  than  remove 

t  the  influences  of  political  considerations  upon  the  settlement 

t  of  the  problem;  for  the  various  programs  of  solution  would 

i  thereby  be  injected   into  the  political  conflict  as  campaign 

issues,  and  the  unhealthful  condition  of  ''the  railroads  in 

t 

i  designed  to  yield  an  annual  return  of  6  per  cent,  upon  the  aggregate 

.  fair  value  of  the  property  of  the  roads  in  each  group ;  for  the  creation 

of  a  railroad  reserve  fund  for  the  period  of  transition  to  private  man- 
I  ajB^ement,  and  for  the  establishment,  out  of  excess  earnings,  of  a  con- 

tingent fund  by  each  carrier  to  support  its  own  credit,  and  of  a  general 
railroad  contingent  fund,  maintained  by  contributions  from  the  pros- 
)  perous  roads,  and  administered  by  appointees  of  the  transportation 

I  board  to  strengthen  the  credit  of  all  the  railroads  in  the  country;  for 

the  adjustment  of  wages,  hours,  and  working  conditions  by  boards 
(  equally  representative  of  the  railroad  officials  and  the  railroad  em- 

^  ployees,  the  transportation  board  to  render  final  decision  in  case  of 

disagreement;  and  for  labor  and  public  representation  on  the  directo- 
rates of  the  consolidated  railroad  companies.  The  Amster  Plan  pro- 
vided for  the  incorporation,  under  a  federal  charter,  of  a  national 
transportation  company,  in  which  the  ownership  of  all  the  roads  was 
'r  to  be  vested,  and  which  was  to  be  administered  by  a  board  of  directors, 

appointed  by  the  President  of  the  United  States,  representative  of  the 
stockholders,  the  employees,  the  public  regulating  authorities,  and  the 
commercial  and  agricultural  interests;  for  the  valuation  of  the  rail- 
road properties  as  a  basis  for  the  exchange  of  the  existing  securities 
of  the  carriers  for  the  stock  of  the  proposed  corporation,  and  for 
rate-making  purposes;  for  the  adjustment  of  rates  so  that  sufficient 
revenues  may  be  produced  to  meet  all  necessary  expenses,  charges, 
the  maximum  dividends  (not  to  exceed  6  per  cent.)»  and,  as  a  surplus, 
"a  sum  not  exceeding  2  per  cent,  of  the  par  value  of  all  outstanding 
stock" ;  for  the  distribution  of  earnings  in  excess  of  the  amount  neces- 
sary for  the  maximum  dividend  (40  per  cent,  to  labor,  30  per  cent,  to 
the  stockholders,  and  30  per  cent,  to  repay  advances  from  the  Govern- 
ment, or  for  a  reserve  fund,  or  to  retire  stocks  and  bonds,  or  for 
improvements  not  to  be  capitalized) ;  for  Federal  Control  of  security 
issues ;  for  the  creation  of  an  economy  and  efficiency  board  to  examine 
the  properties  and  study  the  operations  of  the  carriers  and  recommend 
improvements  in  physical  facilities  and  operating  methods;  and  for 
the  appointment  of  bi-partizan  labor  boards,  the  right  of  the  em- 
ployees to  organize  and  bargain  collectively  to  be  fully  recognized. 
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polities''  would  be  intensified  and  prolcMiged.  It  was  argued 
that  the  employees  would  be  as  restless  and  the  operating 
offidals  as  unsympathetic  during  the  five-year  period  as  during 
the  ''twenty-one  months  after  the  proclamation  of  peace"  orig* 
inally  provided  in  the  Federal  Control  Act;  for  the  character 
of  the  ultimate  adjustment  would  remain  as  uncertain  and 
problematical.  It  was  submitted  that  the  consent  of  the  car- 
riers to  public  initiation  of  additicms  and  betterments  and  the 
acquisition  of  new  equipment  could  be  as  easily  secured  during 
the  shorter  as  during  the  longer  period,  provided  the  improve* 
ments  were  essential  to  the  service,  and  not  merely  induced 
by  a  desire  to  establish  a  dominant  government  interest  in 
the  properties  of  the  railroad  corporations.  It  was  acknowl- 
edged that  government  assistance  in  the  financing  of  the  roads 
during  the  period  of  transition  would  be  necessary,  but  it  was 
insisted  that  such  aid  would  be  cordially  welcomed  without 
resort  to  the  extension  of  Federal  Control. 

The  real  issue,  however,  was  whether  an  extended  test 
should  be  provided,  under  conditions  entirely  removed  from 
actual  warfare  and  reasonably  free  from  the  difficulties 
inherent  in  the  immediate  transition  from  a  war  to  a  peace 
economy,  in  order  to  ascertain  the  permanent  value  of  unified 
railroad  operation.  On  this  larger  question  public  opinion 
had  definitely  crystallized  in  vigorous  disapproval  of  the  pro- 
posed continuation  of  Federal  Control.  The  large  operating 
deficits  were  being  currently  construed,  though  unsoundly,  as 
unquestioned  evidence  of  government  inefficiency  in  the  man- 
agement of  the  roads;  and  the  prospect  that  the  roads  would 
have  to  be  subsidized  by  the  public  treasury  for  a  period  of 
five  years  was  viewed  with  serious  alarm.  The  large  wage 
increases  and  the  national  agreements  as  to  working  conditions 
that  had  been  authorized  by  the  Railroad  Administration  were 
being  widely  interpreted,  though  unjustly,  as  a  surrender  of 
the  Government  to  the  power  of  labor;  and  fear  was  fre- 
quently expressed  that  forces  had  been  set  in  motion  by  Fed- 
eral Control  that  would  ultimately  lead  to  the  complete  domi- 
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nation  of  the  railroad  industry  by  the  organized  transportation 
workers.  The  very  process  of  unification,  f  rcmi  which  so  much 
had  been  expected,  was  regarded  as  unduly  restrictive  of 
corporate  rights  and  unduly  repressive  of  public  needs.  It 
was  believed  that  the  five-year  extension  would  finally  lead 
to  the  complete  nationalization  of  the  railroads — ^not  because 
the  superiority  of  Federal  Control  over  private  management 
would  necessarily  be  established,  but  because  the  transporta- 
tion lines  would  become  so  intimately  welded  into  a  single 
operating  system,  and  the  interests  and  responsibilities  of  the 
Goverimient  would  become  so  closely  intertwined  with  the 
rights  of  the  carriers,  that  the  restoration  of  private  manage- 
ment would  be  rendered  too  difficult  to  be  practicable.  The  pub- 
lic reaction  from  the  strain  of  the  Great  War,  particularly 
after  it  was  realized  that  the  peace  settlement  was  degenerating 
from  a  highly  "idealistic"  to  a  strictly  "realistic"  adjustment, 
discouraged  all  experimentation  with  radical  change  in  indus- 
trial relationships.  Reversion  to  "normal  conditions,"  estab- 
lishment of  "economic  stability,"  elimination  of  "war 
agencies,"  reduction  of  "government  interference"  were  the 
slogans  which  exerted  a  dominant  influence  upon  the  formula- 
tion of  public  policies  after  the  armistice.  As  applied  to  the 
railroad  problem,  this  attitude  was  irreconcilably  opposed  to 
the  proposal  for  a  five-year  extension  of  Federal  Control. 

Considerations  such  as  these  also  account,  in  large  measure, 
for  the  "unanimity"  with  which  the  Plumb  Plan  was  con- 
demned and  repudiated.  Only  those  sympathetic  with  its  gen- 
eral purposes  gave  serious  study  to  the  details  of  the  plan 
and  called  attention  to  its  weaknesses.  It  was  criticised,  in 
this  spirit,  because  the  wage-fixing  function,  in  spite  of  the  fact 
that  the  payment  of  interest  on  the  bonds  with  which  the  roads 
were  to  be  acquired  was  to  become  a  direct  obligation  of  the 
Government,  was  vested  solely  in  a  board  composed  of  the 
classified  employees  and  the  operating  officials;  because  no 
practical  machinery  was  created  whereby  losses  from  operation, 
under  a  given  level  of  rates,  might  be  shared  by  those,  aside 
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from  the  Government,  who  were  entitled  to  participate  in 
excess  profits ;  because  there  was  no  "engagement  on  the  part 
of  labor  that  it  would  invest  its  life  and  toil  in  the  enterprise" 
and  "stand  by  the  railways  through  stress  and  storm"  as  cap- 
ital investment  had  been  compelled  to  do.  But  the  underlying 
objections  to  the  Plumb  Plan  were  more  deeply  rooted.  They 
sprang  from  a  determination  to  avert  a  complete  break  with 
the  past,  to  safeguard  the  traditional  method  of  corporate 
ownership  even  in  the  field  of  railroad  transportation,  to  fore- 
stall the  extension  of  collective  economic  enterprise  to  more 
essentially  private  undertakings,  to  prevent  the  acceptance  of 
"labor  investment"  in  place  of  capital  investment  as  the  basis 
of  industrial  control. 

The  Plumb  Plan  involved  government  ownership  of  the 
railroad  properties;  and  government  ownership,  because  of 
the  individualistic  temper  of  the  American  people  and  the 
prevailing  dogma  as  to  the  essential  incompatibility  between 
democratic  institutions  and  public  efficiency  in  industrial  enter- 
prise, had  failed  to  receive  substantial  recognition  as  a  wise 
or  practicable  alternative  to  the  system  of  private  ownership. 
The  proponents  of  the  Plumb  Plan  attempted  to  meet  the 
traditional  objections  by  providing  for  the  operation  of  the 
roads  by  a  private  corporation  under  lease  from  the  Govern- 
ment. The  critics  of  the  plan,  however,  saw  in  this  device 
but  a  nominal  provision  for  private  management  While  the 
railroad  employees  would  not  be  government  servants  in  the 
strict  sense  (being  engaged  by  the  operating  corporation), 
the  government  authorities,  on  behalf  of  the  public  owners 
of  the  properties,  would  necessarily  be  vested  with  ultimate 
control  (in  spite  of  the  fact  that  their  formal  representation 
on  the  directorate  of  the  corporation  would  be  limited  to 
one-third  of  its  membership).  Moreover,  it  was  urged  that 
the  fruits  of  private  management  are  in  essence  dependent 
upon  the  profit  motive,  and  that  the  possibility  of  private  profit 
must  be  available  for  capital  as  well  as  labor,  in  order  to 
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provide  the  necessary  incentive  to  operating  efficiency  and 
progressive  development. 

Indeed,  the  proposals  of  the  Plumb  Plan  were  regarded  as 
more  menacing  than  the  usual  program  for  the  nationaliza- 
tion of  the  railroads.  It  was  believed  that  the  public  acquisi- 
tion of  the  roads  under  the  plan  sponsored  by  the  Brother- 
hoods contemplated  the  complete  domination  of  the  railroad 
industry  by  the  transportation  workers — a  domination  legally 
established  through  the  initial  adjustment,  instead  of  tending 
to  arise  in  the  course  of  time  from  the  subversion  of  the 
proper  purposes  of  railroad  nationalization  as  commonly  ad- 
vocated. Adverse  opinion  was  thus  strengthened  by  general 
resentment  against  the  proposed  employment  of  governmental 
power  and  national  resources  for  the  advancement  of  the 
interests  of  a  particular  class  or  a  special  group.  The  fre- 
quent suggestion  by  the  supporters  of  the  plan  that  the  value 
of  the  railroad  properties  for  purposes  of  condemnation  might 
be  found  not  to  exceed  twelve  billion  dollars  added  fuel  to 
this  resentment.  Approval  of  the  Plumb  Plan,  therefore,  came 
largely  from  organized  labor,  and  active  support  was  limited 
to  the  efforts  of  the  four  great  railroad  Brotherhoods.  The 
opponents  of  the  plan,  on  the  other  hand,  included,  in  addition 
to  the  vast  body  of  conservatives,  many  who  were  nominally 
favorable  to  public  ownership,  as  well  as  large  numbers  who 
were  deeply  impressed  with  the  abuses  and  inadequacies  of 
the  old  system  of  private  management,  and  who  were  warmly 
sympathetic  with  some  of  the  specific  principles  of  the  plan 
(as,  for  example,  employee  and  public  representation  on  the 
directorates  of  the  carriers,  and  the  establishment  of  equitable 
labor  relationships). 

On  the  basic  question,  then,  of  continuing  the  old  system  of 
corporate  ownership  and  operation,  or  substituting  therefor 
some  scheme  of  railroad  nationalization,  the  trend  of  opinion 
was  clearly  defined.  There  was  an  unmistakable  popular 
mandate  for  the  restoration  of  private  management  under 
corporate  ownership.    But  there  was  an  equally  clear  demand 
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for  the  reconstitution  of  the  old  system  of  public  regahition. 
The  numerous  railroad  plans  formulated  during  the  year  1919 
were  chiefly  concerned  with  principles  and  machinery  for  the 
modification  of  the  established  regulative  method  These  plans 
differed  in  emphasis  and  completeness,  and  were  diverse  in 
detail;  but  there  was  some  measure  of  agreement  as  to  the 
main  shortcomii^s  of  the  railroad  situation,  and  considerable 
similarity  in  the  nature  of  the  remedies  proposed. 

It  was  recognized  that  the  existing  machinery  of  control 
was  inadequate — ^that  the  Interstate  Commerce  Commission 
was  overburdened,  and  that  it  was  compelled  to  perform  an 
unreasonable  diversity  of  functions — ^and  this  led  to  the  va- 
rious proposals  for  the  creation  of  regional  commissions,  for 
the  establishment  of  a  transportation  board,  and  for  the  addi- 
tion of  a  secretary  of  transportation.  The  legal  difficulties 
involved  in  maintaining  national  supremacy  in  railroad  con- 
trol, especially  under  the  extended  powers  contemplated  in 
all  the  proposed  legislation,  led  to  the  provisions  for  per- 
missive or  compulsory  federal  incorporation.  Because  of  the 
universal  realization  that  diffused  responsibility  in  railroad 
regulation,  particularly  as  manifested  in  conflicts  between  state 
and  federal  authority,  is  destructive  of  transportation  effi- 
ciency and  affords  inadequate  protection  for  the  public  in- 
terest, practically  all  of  the  plans  provided,  specifically,  for 
exclusive  Federal  Control  of  security  issues  and  capital  ex- 
penditures, and  recognized  the  necessity  of  dominantly  na- 
tional supervision  of  rate  adjustments.  The  advantages  of 
[unification  disclosed  during  the  Federal  Control  period  ac- 
I  count  for  the  common  proposals  for  permissive  or  compulsory 
'consolidation  of  railroad  properties,  into  a  single  national 
system  or  into  large  competing  groups ;  for  the  assumption  of 
public  control  over  new  construction ;  for  government  super- 
vision of  service  and  facilities,  especially  in  time  of  congestion 
or  other  emergency;  for  the  modification  of  existing  legal 
obstacles  to  free  cooperation  between  the  carriers.  The  widely 
acknowledged  necessity  of  rehabilitating  railroad  credit  ex- 
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x  plains  the  frequent  inclusion  of  a  statutory  rule  of  rate  mak- 

^  ing,  whereby  sufficient  revenue  might  be  assured  to  the  rail- 

'jt  roads,  after  all  legitimate  expenses,  to  yield  a  fair  return  on 

2:  past  investment  and  to  stimulate  the  flow  of  new  capital  for 

13  extensions  and  improvements.     Because  of  the  impossibility 

u  of  fixing  transportation  charges  that  will  produce  reasonable 

'i  income  for  the  roads  as  a  whole,  or  in  groups,  without  pro- 

viding unduly  high  returns  for  the'  stronger  individual  lines, 
i  many  of  the  plans  included  stipulations  for  the  distribution 

Q  of  excess  earnings  between  the  public,  labor,  and  the  carriers, 

i  The  difficulties  of  the  railroad  labor  problem  in  recent  years, 

and  the  success  of  the  Railroad  Administration  in  regulating 
r  labor  relationships  during  the  period  of  government  control, 

led  to  the  provision,  in  most  of  the  proposals,  for  temporary 
or  permanent  boards  for  the  adjustment  df  wages,  hours,  and 
working  conditions  and  for  the  settlement  of  labor  contro- 
versies. These  currents  of  opinion  served  as  the  general  back- 
ground of  subsequent  Congressional  action ;  the  details  of  the 
adjustment  incorporated  into  the  Transportation  Act  of  1920 
were  necessarily  determined  by  the  political  representatives 
of  the  people. 


CHAPTER  XI 

THE  TRANSPORTATION  ACT  OF  I92O 

The  Esch-Cutnmins  Act  is  the  basis  of  the  railroad  adjust- 
ment which  followed  the  termination  of  Federal  Control  and 
the  restoration  of  the  railroad  properties  to  private  manage- 
ment. This  legislation,  officially  designated  as  the  Transpor- 
tation Act  of  1920,  constitutes  the  legal  framework  of  the 
transitional  settlement  with  the  carriers,  and  the  public  for- 
mulation of  the  substantive  principles  and  administrative  ma- 
chinery of  our  reconstructed  system  of  railroad  regulation. 
It  is  the  product  of  a  great  complexity  of  influences.  The 
need  for  new  legislation  sprang  fundamentally  from  the  vital 
shortcomings  of  the  railroad  industry  that  had  been  disclosed 
in  recent  years,  even  prior  to  the  outbreak  of  the  war.  This 
need  was  accentuated  by  the  war  emergency,  and  the  policies 
and  activities  of  the  war  period,  both  during  the  months  of 
private  operation  and  in  connection  with  Federal  Control, 
helped  to  foreshadow  the  general  character  of  future  railroad 
policy.  Then  an  extensive  investigation  of  the  problem  by 
committees  of  both  houses  of  Congress  resulted  in  the  presen- 
tation of  the  numerous  plans  and  proposals  considered  at  some 
length  in  the  preceding  chapter.  These  plans  and  proposals 
provide  the  more  immediate  background  of  the  settlement. 
Through  the  analysis  of  railroad  conditions  upon  which  they 
were  based  the  representatives  of  the  people  were  the  better 
able  to  discern  the  direction  of  the  dominant  ends  to  be  accom- 
plished, and  the  nature  of  the  adjustment  which  would  com- 
mand the  approval  of  public  opinion.  These  proposals  also 
suggested  certain  concrete  arrangements,  distinct  departures 
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from  the  traditional  legislative  approach  toward  the  railroad 
problem,  which  ultimately  found  their  way,  though  often  in 
modified  form,  into  the  new  legislation.  In  a  very  real  sense 
the  Esch-Cummins  Act  is  eclectic  in  spirit — ^not  a  mere  com- 
promise between  widely  divergent  policies  (though  in  many 
of  its  most  important  provisions  it  was  distinctly  a  compromise 
measure),  but  a  formulation  of  poUcy  largely  influenced  by 
and  deeply  grounded  in  the  opinions  and  recommendations  of 
a  great  diversity  of  important  interests  and  competent  indi- 
viduals. The  direct  basis  of  the  Transportation  Act  of  1920, 
however,  is  to  be  found  in  the  various  bills  representative  of 
these  opinions  and  recommendations  that  were  introduced  in 
the  two  houses  of  Congress  for  the  purpose  of  securing  public 
sanction  of  specific  measures.  The  final  emergence  of  the  new 
legislation  can  be  traced  most  effectively  through  an  examina- 
tion of  the  development  of  these  bills.  This  task  involves  a 
consideration  of  the  legislative  history  of  the  Esch-Cummins 
Act. 

§j.     The  Legislative  History  of  the  Esch-Cutntnins  Act 

The  primary  responsibility  for  the  concrete  formulation  of 
legislative  measures  under  our  system  of  highly  organized 
Congressional  procedure  rests  upon  the  specific  committees 
of  the  Senate  and  the  House  of  Representatives  to  which  all 
proposals  in  each  particular  field  must  be  referred  for  con- 
sideration and  report.  In  connection  with  the  problem  of 
the  railroads  this  responsibility,  in  the  sixty-sixth  Congress, 
fell  upon  the  Senate  Committee  on  Interstate  Commerce,  under 
the  chairmanship  of  Senator  Albert  B.  Cummins  of  Iowa, 
and  the  House  Committee  on  Interstate  and  Foreign  Com- 
merce, under  the  chairmanship  of  Representative  John  J.  Esch 
of  Wisconsin.^    The  bills  prepared  by  these  committees  served 

*When  hearings  on  the  railroad  problem  were  begun  early  in  1919, 
Senator  Ellison  D.  Smith,  Democrat,  of  South  Carolina,  was  Chair- 
man of  the  Senate  Committee,  and  Representative  Thetus  W.  Sims, 
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as  the  primary  basis  of  the  Transportation  Act  There  were 
other  important  bills,  introduced  by  individuals  through  re- 
quest of  special  interests  or  in  response  to  demand  for  par- 
ticular modes  of  settlement,  but  their  influence  upon  the  final 
legislation  was  but  indirect  and  incidental.^ 

The  first  of  the  House  bills  which  was  to  be  sponsored  by 
the  Committee  on  Interstate  and  Foreign  Commerce  was  in- 
troduced by  Chairman  Esch  on  June  2,  19191  almost  a  month 
and  a  half  before  the  House  hearings  were  instituted  on  July 
15.  This  bill  was  referred  to  the  House  Committee.  At  the 
«ame  time  Senator  Pomerene  of  Ohio  introduced  into  the 
Senate  an  exact  counterpart  of  this  bill,  which  was  referred 
to  the  Senate  Committee.  This  measure  came  to  be  known 
as  the  Esch-Pomerene  bill. 

By  the  provisions  of  the  Esch-Pomerene  bill,  the  authority 
of  the  Interstate  Commerce  Commission  was  to  be  extended 
in  a  number  of  directions.  The  Commission  was  empowered 
to  approve  and  regulate  extensions;  to  formulate  rules  and 
regulations  for  car  service,  and  to  enforce  the  provision  of 

Democrat,  of  Tennessee,  was  Chairman  of  the  House  Committee.  On 
March  4,  1919,  the  political  complexion  of  both  houses  of  Congress 
changed,  and  Republican  majorities  appeared  on  both  committees. 

'The  following  were  the  more  important  bills  introduced:  H.  R. 
4378  and  S.  1256,  the  Esch-Pomerene  bill,  representing  the  plan  of  the 
Interstate  Commerce  Commission;  H.  iL  10453,  the  later  Esch  bill, 
drafted  by  a  sub-committee  of  the  House  Committee;  S.  2906,  the 
original  Cummins  bill,  representing  the  Senate  Committee  pkm;  S. 
3288,  the  second  Cummins  bill,  superseding  the  original  Senate  measure. 
These  bills  were  largely  molded  through  the  labors  of  the  Con- 
gressional committees,  and  are  given  detailed  consideration  in  the 
pages  that  follow.  In  addition,  there  were  introduced:  S.  28^  the 
Lenroot  bill,  representing  the  Amster  plan  supported  by  the  Investors' 
Protective  Association  of  America;  S.  2998,  the  Frelinghuysen  bill, 
representing  the  Transportation  Conference  plan  sponsored  by  the 
Chamber  of  Commerce  of  the  United  States ;  and  H.  R.  8157,  the  Sims 
bill,  representing  a  legislative  formulation  of  the  Plumb  Plan.  This 
latter  group  of  proposals,  as  well  as  the  railway  executives'  plan 
embodied  in  a  tentative  draft  of  a  bill  by  T.  D.  Cuyler,  President  of 
the  Association  of  Railway  Executives,  and  the  security  owners'  plan 
embodied  in  a  tentative  draft  of  a  bill  by  S.  Davies  Warfield,  Presi- 
dent of  the^  National  Association  of  Owners  of  Railroad  Securities, 
both  of  which  were  laid  before  the  House  Committee,  have  received 
adequate  consideration  in  the  preceding  chapter. 
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adequate  facilities;  to  supervise  the  joint  use  of  terminals; 
to  regulate  mergers,  consolidaticms,  pooling,  and  traffic  agree- 
ments— such  operations  and  activities  to  be  valid  when  entered 
upon  with  the  approval  of  the  Commission ;  to  exercise  plenary 
authority  in  prescribing  maximum,  minimum,  and  joint  rates, 
"any  act,  decision,  or  order  of  any  state  or  state  authority 
to  the  contrary  notwithstanding."  The  period  of  rate  suspen- 
sion was  limited  to  120  days.  Exclusive  authority  to  regulate 
security  issues  was  vested  in  the  Commission,  the  state  com- 
missions affected  merely  to  be  notified  of  all  applications  by 
the  carriers  for  approval  of  contemplated  issues  of  securities. 
In  brief,  the  existing  regulative  structure  was  to  be  so  amended 
as  to  increase  the  power  of  the  Interstate  Commerce  Com- 
mission over  rates,  service,  consolidations,  extensions,  and 
capitalization,  and  there  was  considerable  addition  of  au- 
thority with  regard  to  operation,  including  traffic  priorities, 
pooling,  and  the  joint  use  of  facilities. 

This  measure  represented  to  st  large  degree  the  views  of  y/ 
the  majority  of  the  members  of  the  Interstate  Commerce  Com- 
mission, and  all  the  changes  were  offered  in  the  form  of 
amendments  to  the  Act  to  Regulate  Commerce.  On  the 
whole,  it  was  a  conservative  proposal,  amplifying,  along  well- 
recc^ized  channels,  the  traditional  scheme  of  railroad  r^;u- 
lation.  There  were  no  startling  innovations,  and  many  of  the 
suggestions  for  a  constructive  adjustment  of  railroad  rela- 
tionships then  being  widely  discussed  were  entirely  ignored. 
It  rejected  the  plan  of  federal  incorporation ;  it  failed  to  pre- 
scribe any  specific  rule  of  rate-making;  it  did  not  provide  for 
a  ''guaranty"  of  earnings  of  any  sort ;  no  provision  was  made 
for  the  distribution  of  excess  profits,  the  strong  and  weak 
road  problem  being  left  for  solution  through  the  Commis- 
sion's authority  over  mergers  and  consolidations;  no  new  ma- 
chinery was  set  up  for  the  adjustment  of  disputes  between 
the  carriers  and  their  employees,  and  no  attempt  was  made 
to  define  public  policy  with  regard  to  the  paramount  necessity 
of  maintaining  continuity  in  the  transportation  service.    The 
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inadequacy  of  the  measure  sprang  primarily  from  its  failure 
to  envisage  the  railroad  problem  in  terms  of  a  positive,  con- 
structive effort  .to  rehabilitate  the  American  transportation 
system  under  private  management. 

During  the  sunmier  months  a  sub-conmiittee  of  the  House 
Committee  on  Interstate  and  Foreign  Commerce,  with  Repre- 
sehtative  Esch  as  chairman,  held  hearings  on  the  Esch-Pome- 
rene  bill,  and  these  hearings  finally  resulted  in  the  formula- 
tion of  a  new  bill,  which  was  reported  to  the  entire  Committee 
on  October  30,  and  to  the  House  of  Representatives  on  No- 
vember 10,  1919.'  The  bill  was  given  right  of  way,  and 
active  discussion  of  its  terms  was  continued  from  the  nth 
to  the  17th  of  the  month.  Opposition  and  difference  of  opinion 
were  centered  chiefly  in  the  following  elements  of  the  prob- 
lem: whether  or  not  any  extension  of  authority  should  be 
granted  to  the  Interstate  Commerce  Conmiission;  whether 
Federal  Control  should  be  immediately  terminated  upon  the 
passage  of  the  act ;  whether  the  indebtedness  of  the  railroads 
to  the  Grovemment  because  of  capital  expenditures  should  be 
funded,  and  if  so,  what  methods  should  be  employed  and 
what  terms  should  be  specified ;  whether  the  guaranteed  stand- 
ard return,  as  under  Federal  Control,  should  continue  for  the 
first  six  months  following  the  restoration  of  private  manage- 
ment; whether  the  level  of  rates  prevailing  at  the  termination 
of  Federal  Control  should  remain  unchanged  upon  the  return 
of  the  roads  to  their  owners;  what  provision,  if  any,  should 
be  incorporated  for  a  rule  of  rate-making;  what  further  limi- 
tations should  be  imposed  upon  the  scope  of  the  long-and- 
short-haul  clause;  what  attitude  should  be  adopted  toward 
railroad  labor  controversies.  In  its  main  outlines  this  meas- 
ure, like  the  original  Esch  bill,  merely  constituted  an  elabora- 
tion of  the  then-existing  principles  and  machinery  of  regula- 

'The  sub-committee  which  drafted  the  House  Committee  bill  con- 
sisted of  Representatives  John  J.  E^ch  of  Wisconsin,  Chairman,  Thetus 
W.  Sims  of  Tennessee,  Edward  h.  Hamilton  of  Michigan,  Samuel 
£.  Winslow  of  Massadiusetts,  and  Alvin  W.  Barkley  of  Kentucky. 
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tion.  Though  much  more  comprehensive  than  the  first  meas- 
ure, it  attacked  the  problem  in  traditional  fashion,  being  largely 
free  of  bold  strokes  or  novel  features.  It  still  remained, 
fundamentally,  an  expression  of  the  prevailing  views  of  the 
Interstate  Commerce  Commission. 

The  Esch  bill  was  passed  by  the  House  of  Representatives 
on  November  17,  191 9,  and  was  immediately  sent  to  the  Sen- 
ate. We  must  now  trace  briefly  the  development,  in  the  Sen- 
ate, of  the  Ctunmins  bill,  which,  together  with  the  House 
measure,  provided  the  foundation  and  chief  substance  of  the 
Transportation  Act  of  1920. 

The  Senate  Hearings  on  the  railroad  problem  were  held 
from  January  3,  to  February  21,  1919.  The  first  result  of 
the  investigation  was  the  submission  by  a  sub-committee  of 
the  Conunittee  on  Interstate  Commerce  of  the  original  Cum- 
mins bill,  which  was  introduced  into  the  Senate  on  September 
2,  1919.*  Just  as  the  first  Esch  bill  served  as  the  basis  of 
the  later  and  more  important  House  measure,  so  this  Cummins 
bill  was  the  foundation  of  the  subsequent  Senate  measure. 
It  will  be  useful,  therefore,  to  note  briefly  its  essential  features. 

It  provided  for  the  return  of  the  roads  to  their  private 
owners,  and  formulated  principles  and  machinery  for  their 
regulation.  A  Transportation  Board  was  to  be  created, 
charged  with  the  duty  of  making  continuous  investigation  and 
report  to  the  Interstate  Conunerce  Commission  respecting  the 
adequacy  of  railroad  rates  and  fares,  transportation  needs  and 
facilities,  the  state  of  railroad  credit,  and  such  other  matters 
as  concern  the  public  interest  in  connection  with  the  transpor- 
tation industry.  Provision  was  made  for  the  compulsory 
consolidation  of  the  existing  railroad  lines  into  not  less  than 
twenty  and  not  more  than  thirty-five  separate  and  distinct 

*The  sub-committee  which  drafted  the  Senate  Committee  bill  con- 
sisted of  Senators  Albert  B.  Cummins  of  Iowa,  Chairman,  James  £. 
Watson,  of  Indiana,  Miles  Poindexter  of  Washington,  Joseph  T.  Rob- 
inson of  Arkansas,  and  Atlee  Pomerene  of  Ohio. 
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systems,  the  plan  and  arrangement3  of  the  mergers  to  be 
made  by  the  Transportation  Board  subject  to  the  approval 
of  the  Interstate  Commerce  Ccmimission.  In  additicm,  the 
Board  was  authorized  to  relieve  traffic  congestion,  diverting^ 
goods  not  specifically  routed  by  the  shipper  from  one  carrier 
to  another,  alid  in  its  discretion  compelling  the  joint  use  of 
terminals  and  other  facilities.  Security  issues  were  placed 
under  the  exclusive  control  of  the  Federal  Government  The 
Commission  was  directed  to  divide  the  country  into  rate  dis- 
tricts, and  after  hearing,  to  determine  the  schedules  of  rates 
that  would  be  adequate  to  provide  a  fair  return  on  the  capital 
invested  in  each  district,  the  certificate  of  the  Board  as  to  the 
amount  of  revenue  necessary  for  the  various  groups  of  roads 
to  constitute  prima  facie  evidence  of  the  matter  in  proceedings 
before  the  Commission.  It  was  further  provided  that  the 
excess  earnings  over  a  fair  return  realized  by  any  carrier 
were  to  be  paid  to  the  Transportation  Board,  one-half  of  the 
amount  to  be  used  for  the  betterment  of  labor  conditions 
among  railroad  employees  and  the  remainder  to  be  applied  to 
the  purchase  of  equipment  or  for  the  extension  of  loans  to 
the  carriers.  The  Commission  was  authorized  to  prescribe 
minimum  as  well  as  maximum  rates,  and  the  period  of  rate 
suspension,  pending  investigation,  was  reduced  to  five  months. 
It  was  provided  that  the  board  of  directors  of  each  railroad 
corporation  should  include  in  its  membership  two  represen- 
tatives of  the  classified  employees  and  two  representatives  of 
the  public.  A  Committee  on  Wages  and  Working  Conditions 
composed  of  an  equal  number  of  representatives  of  the  rail- 
road employees  and  of  the  carriers  was  to  be  created  for  the 
consideration  of  labor  disputes.  The  decisions  of  this  Com- 
mittee, when  approved  by  the  Transportation  Board,  were 
to  be  final;  in  case  of  disagreement,  disputes  were  to  be  re- 
ferred to  and  settled  by  the  Board.  Agreements  between  rail- 
road employees  which  result  in  the  interruption  of  the  trans- 
portation service  were  declared  to  be  illegal. 
This  first  Cummins  bill,  unlike  the  original  Esch  bill,  was 
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an  attempt  to  apply  constructive  imagination  to  the  solution 
of  the  railroad  problem.  It  was  distinctive  in  many  of  its 
features,  and  not  a  mere  outgrowth  of  past  effort.  Its  pro^ 
visions  for  compulsory  consolidation  reflected  a  recognition 
of  the  far-reaching  importance  of  solving  the  strong  and  weak 
road  problem,  as  well  as  an  appreciation  of  the  large  benefits 
to  be  derived  from  greater  operating  unity.  It  recognized 
the  paramount  necessity  of  maintaining  continuity  of  the 
transportation  service,  and  attacked  the  question  in  courageous, 
if  unduly  revolutionary,  fashion.  In  providing  for  labor  as 
well  as  public  representation  on  the  directorates  of  the  carriers, 
an  important  step  was  taken  toward  the  substitution  of  the 
preventive  path  of  '  Iministrative  discretion  for  the  remedial 
expedient  of  legal  rule  in  the  adjustment  of  the  relationship 
between  public  and  private  interests.  While  it  is  questionable 
whether  the  creation  of  a  Transportation  Board  was  an  essen- 
tial addition  to  the  administrative  machinery  of  regulation, 
the  delimitation  of  duties  and  responsibilities  between  the 
newly  proposed  Board  and  the  Interstate  Commerce  Commis- 
sion was  formulated  along  well-recognized  functional  lines. 
The  provisions  as  to  rate-making  and  for  the  distribution  of 
excess  earnings,  while  not  altogether  adequate,  were  a  decided 
advance  upon  previous  federal  policies.  On  the  whole  the 
measure  gave  promise  of  a  vigorous  and  positive  reconstitution 
of  the  system  of  regulation. 

The  full  Senate  Committee  on  Interstate  Commerce  held 
almost  daily  sessions  on  the  bill  as  originally  submitted  by 
Senator  Cummins,  from  September  2  to  October  23.  Many 
amendments  were  made,  and  on  the  latter  date  a  new  bill 
was  introduced,  to  supersede  the  original  Senate  measure. 
The  Senate  Committee  submitted  its  report  on  this  bill  No- 
vember ID,  1919,  Senator  Robert  M.  LaFoUette  of  Wisconsin 
filing  a  minority  report.  Senator  Cummins,  on  behalf  of  'the 
Committee,  confined  himself  almost  entirely  to  a  consideration 
of  those  parts  of  the  bill  "which  propose  legislation  along 
lines  distinct  from  those  which  have  already  been  attempted." 
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His  primary  attention,  therefore,  was  directed  to  the  problem 
of  funding  the  railroad  indebtedness  to  the  Government,  the 
necessity  of  creating  a  Transportation  Board,  the  question  of 
compulsory  consolidation,  the  character  of  the  legislative  basis 
of  rate-making,  the  labor  provisions  and  the  anti-strike  dause. 
In  his  minority  report  Senator  LaFoUette  attacked  the  bill 
on  the  basic  ground  that  it  provided  for  immediate  return  of 
the  roads  to  private  management,  and  also  voiced  vigorous 
opposition  to  the  proposed  rule  of  rate-making,  to  the  pro- 
jected procedure  for  the  control  of  security  issues,  and  to  the 
proposed  control  of  labor  relationships. 

Debate  on  the  Cummins  bill  began  in  the  Senate  on  De- 
cember 2,  I9i9>  immediately  after  the  reconvening  of  G)ngress 
and  lasted  till  December  20.  In  the  debate  on  the  floor  of  the 
Senate  opposition  was  centered  on  the  provisions  for  the 
immediate  return  of  the  roads  to  their  private  owners,  for  the 
inclusion  of  a  guaranty  during  a  specified  term  following 
their  return,  for  making  available  a  loan  fund  for  the  use 
of  the  railroads,  for  the  creation  of  a  Transportation  Board, 
for  the  compulsory  consolidation  of  the  carriers,  for  the 
establishment  of  a  rule  of  rate-making,  for  the  arbitration  of 
labor  disputes,  and  for  the  enactment  of  an  anti-strike  clause. 

In  the  meantime  the  Esch  bill,  which  had  been  passed  by 
the  House  of  Representatives  on  November  17,  was  submitted 
to  the  Senate  for  action.  On  motion  of  Senator  Cummins 
the  Senate  bill  was  substituted  for  the  House  bill,  and  after 
a  rejection  of  the  amendment  proposed  by  Senator  LaFoUette 
for  the  extension  of  Federal  Control  for  a  period  of  two 
years,  the  Cummins  bill  (as  an  amendment  to  the  House 
measure)  was  passed  by  the  Senate  on  December  20,  1919. 
The  two  bills  were  then  referred  to  a  joint  Conference  Com- 
mittee of  the  two  houses  for  the  conciliation  of  their  dif- 
ferences. 

In  view  of  the  fact  that  a  detailed  analysis  of  the  Trans- 
portation Act  as  passed,  which  resulted  from  the  adjustment 
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of  the  differences  between  the  House  and  Senate  measures, 
will  be  presented  in  subsequent  pages,  it  is  unnecessary  to  set 
forth  at  length  the  specific  provisions  of  the  Esch  bill  and  the 
Cummins  bill.  It  will  be  useful,  however,  to  indicate  briefly 
the  chief  points  of  agreement  between  them,  their  distinctive 
conflicts  of  viewpoint,  and  the  character  and  direction  of  the 
compromises  that  were  reached. 

With  regard  to  a  number  of  important  elements  in  the 
solution  of  the  railroad  problem,  the  Esch  bill  and  the  Cum- 
mins bill  were  in  substantial  agreement.  They  both  provided 
for  the  return  of  the  roads  to  private  management  as  soon 
as  the  pending  legislation  was  enacted.  By  way  of  transi- 
tional safeguards,  provision  was  included  in  both  measures 
for  the  continuance  of  the  rate  schedules  prevailing  at  the 
termination  of  Federal  Control,  and  explicit  procedure  was 
outlined  for  necessary  advances.  In  addition,  the  guaranteed 
standard  return  was  to  remain  operative,  for  such  roads  as 
chose'  to  avail  themselves  of  its  terms,  for  a  period  of  six 
months  immediately  following  the  restoration  of  private  man- 
agement. The  need  of  federal  regulation  of  security  issues 
and  capital  expenditures  was  recognized  in  both  measures — 
the  function  of  supervision  being  vested  in  the  Interstate  Com- 
merce Commission  by  the  Esch  bill  and  in  the  Transportation 
Board  by  the  Cummins  bill.  As  a  complement  to  the  power 
over  security  issues,  and  as  an  aid  to  effective  public  control 
over  the  financial  return  of  the  carriers,  authority  to  regulate 
extensions  was  vested  in  the  Government,  the  House  bill 
prohibiting  railroad  extensions  without  a  certificate  of  con- 
venience and  necessity  from  the  Commission,  and  the  Senate 
bill  requiring  similar  approval  of  the  Board.  The  rate^matdng 
power,  in  both  measures,  was  extended  to  include  minimum 
as  well  as  maximum  rates,  and  also  joint  rates  and  their  divi- 
sion or  apportionment  The  dominance  of  federal  authority 
in  rate  regulation,  in  cases  involving  conflict  with  the  action 
of  state  l^islatures  or  administrative  bodies,  was  accorded 
explicit   recognition.     Many   of    the   provisions   relating   to 
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service,  and  to  such  measure  of  unification  as  falls  short  of 
actual  consolidation  of  railroad  systems,  reflected  similar 
agreement  between  the  two  houses.  The  power  to  order 
acquisition  of  adequate  equipment  and  facilities  was  vested 
in  the  Government,  as  well  as  authority  over  rules  and  regu- 
lations governing  car  service.  In  time  of  emergency,  including 
periods  of  equipment  shortage  and  traffic  congestion,  the 
federal  administrative  s^ency  was  authorized  to  require  the 
use  of  equipment  without  regard  to  ownership,  providing 
schedules  of  charges  for  such  use,  and  to  direct  priorities  in 
freight  shipments,  imposition  of  embargoes,  resort  to  the 
permit  system,  and  the  joint  use  of  terminal  facilities. 

The  differences  between  the  two  measures  were  many,  and  of 
varying  importance.  The  most  significant  of  them  arose  out 
of  the  distinctive  features  of  the  Senate  enactment.  They  con- 
cerned four  outstanding  problems :  the  character  of  the  adjust- 
ments to  be  made  in  the  machinery  of  TcgvUaAon ;  tfie  public  atti- 
tude to  be  adopted  toward  the  maintenance  of  competition  and 
the  constructive  stimulation  of  cooperative  arrangements;  the 
financial  safeguards — from  the  standpoint  both  of  the  carriers 
and  the  public — to  be  included  in  the  new  legislation ;  and  the 
question  of  labor  relationships. 

With  r^iard  to  machinery  of  regiiiation  the  House  and  Senate 
measures  were  radically  divergent  in  approach.  The  Esch  bill 
centered  all  authority,  as  in  the  past,  in  the  Interstate  Commerce 
Commission,  merely  increasing  its  membership  from  nine  to 
eleven.  The  Commission  was  to  retain  all  the  functions  vested 
in  it  by  the  Act  to  Regulate  Commerce,  as  amended,  and  in 
addition  was  to  exercise  the  further  duties  and  responsibilities 
involved  in  the  substantive  changes  introduced  by  the  new  l^s- 
lation.  The  Cunmiins  biU,  on  the  other  hand,  proposed  a  radi- 
cal redistribution  of  authority.  In  the  first  place,  as  a  founda* 
tion  for  the  functioning  of  the  projected  rtgulztory  machinery, 
provision  was  made  for  federal  incorporation  of  all  railroads 
engaged  in  interstate  commerce,  with  the  added  requirement 
that  each  corporation  shall  include  in  its  board  of  directors  two 
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representatives  of  tiie  classified  employees  and  two  representa- 
tives of  the  Government.  The  Interstate  Commerce  Commis- 
sion was  to  exercise  power  to  fix  just»  reasonable,  and  adequate 
rates  and  charges,  to  determine  the  valuation  of  railway  proper- 
ties, to  prescribe  uniform  accounting  systems,  to  approve  con- 
solidations, and  to  perform  all  other  functions  traditionally 
vested  in  it  except  those  transferred  to  the  new  Transportation 
Board.  Provision  was  then  made  for  the  creation  of  a  Trans- 
portation Board,  composed  of  five  members,  to  be  appointed 
by  the  President.  The  jurisdiction  of  the  Board  was  very 
extensive.  It  was  vested  with  authority — either  by  way  of 
transfer  from  the  Commission  or  through  the  extension  of  the 
scope  of  public  control — ^to  exercise,  among  others,  tiie  follow- 
ing important  functions :  to  prepare  and  adopt,  subject  to  tiie 
approval  of  the  Interstate  Commerce  Commission,  the  plan  of 
railroad  consolidation  contemplated  by  the  measure ;  to  conduct 
continuous  inquiry  concerning  transportation  needs  and  rail- 
road facilities,  the  state  of  railroad  credit,  and  the  capital  de- 
mands of  the  carriers ;  to  exercise  exclusive  and  plenary  juris- 
diction over  the  issuance  of  securities;  to  administer  such 
specific  legislative  enactments  as  the  car  service  act,  the  safety 
appliance  act,  the  boiler  inspection  act,  and  the  hours  of  service 
act ;  to  provide,  when  necessary,  for  the  redistribution  of  traffic 
and  the  joint  use  of  terminals  and  other  facilities ;  to  serve  as  a 
board  of  final  appeal  in  labor  disputes ;  to  represent  the  public 
interest  in  hearings  before  the  Interstate  Commerce  Commis- 
sion ;  and  to  recommend  to  Congress,  from  time  to  time,  such 
transportation  measures  as  are  calculated  to  promote  the  public 
welfare. 

Both  measures  modified  the  traditional  policy  of  enforced 
competition  and  provided  for  orderly  cooperation  between  the 
carriers.  But  the  method,  extent,  and  conditions  of  cooperation 
were  fundamentally  different.  The  provisions  of  the  Esch  bill 
were  permissive  in  character.  The  consolidation  or  merger  of 
two  or  more  railroad  properties,  or  the  pooling  of  their  traffic, 
earnings,  or  facilities,  was  made  subject  to  tiie  approval  of  the 
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Interstate  Commerce  Commission,  such  approval  to  be  granted 
when  the  projected  measure  of  unification  is  deemed  to  be  in 
the  public  interest.  The  Cummins  bill,  on  the  other  hand, 
provided  for  compulsory  consolidation  of  all  die  railroads  into 
not  less  than  twenty  and  not  more  than  thirty-five  transporta- 
tion systems,  in  conformity  with  a  plan  devised  and  adopted 
by  the  Transportation  Board,  with  the  approval  of  the  Inter- 
state Commerce  Commission,  each  system  to  be  owned  and 
operated  by  a  distinct  federal  corporation.  Consolidation  was 
to  be  voluntary  if  accomplished  within  a  period  of  seven  years 
and  compulsory  thereafter.  Whether  voluntary  or  compulsory, 
the  consolidations  were  required  to  be  in  harmony  widi  the 
general  plan  adopted  by  the  Board,  the  capitalization  of  the 
various  systems,  in  each  instance,  not  exceeding  the  value  of 
the  constituent  properties  as  officially  determined;  and  the 
arrangement  of  the  new  systems  being  so  adjusted,  with  refer- 
ence to  existing  conditions  of  competition  and  channels  of 
trade,  as  to  enable  each  corporation,  with  uniform  rates  and 
under  efficient  management,  to  earn  substantially  the  same  rate 
of  return  on  the  value  of  its  property.  The  Cummins  bill  thus 
contemplated  an  extensive  program  of  unification,  both  as  an 
aid  to  operating  efficiency  and  as  a  means  of  solving  Ae  prob- 
lem of  the  strong  and  weak  roads. 

The  financial  provisions  of  the  two  measures  were  strikingly 
divergent.  The  Esch  bill  defined  no  rule  of  rate-making,  pro- 
vided no  scheme  for  the  creation  of  railroad  groups  or  rate 
districts,  included  no  government  ''guaranty"  as  part  of  per- 
manent railroad  policy,  and  established  no  principles  or  ma- 
chinery for  the  appropriation  or  use  of  excess  earnings.  Rate 
regulation — extended  to  include  minimum  rates,  and  joint  rates 
and  their  apportionment — was  to  be  exercised  on  the  traditional 
basis  by  the  Interstate  Commerce  Commission.  The  financial 
provisions  of  the  Cummins  bill  involved  a  marked  departure 
from  traditional  policy.  In  the  regulation  of  rates  and  charges, 
the  Interstate  Commerce  Commission  was  directed,  in  the  first 
place,  to  divide  the  country  into  rate  districts  and  the  railroads 
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into  rate  groups.  The  Commission  was  then  enjoined  to  exer- 
cise its  authority  in  accordance  with  a  statutory  rule  providing 
that  the  railroads  as  a  whole,  in  each  rate  group,  will  be  allowed 
to  earn  an  aggregate  annual  net  operating  income  equal  as  nearly 
as  may  be  to  five  and  one-half  per  cent,  on  the  total  value  of 
their  property  used  in  the  transportation  service,  and  that  they 
may  be  allowed  to  retain  an  additional  one-half  of  one  per  cent, 
for  investment  in  non-productive  improvements  that  cannot  be 
capitalized.  In  1925,  and  at  intervals  of  five  years  thereafter, 
the  Commission  was  authorized  to  adopt  such  modifications  of 
the  five  fuid  one-half  per  cent,  basis  of  return  as  might  in  its 
judgment  be  deemed  necessary  or  desirable.  Furthermore, 
each  carrier  was  required  to  create  an  independent  reserve 
fund,  through  accumulation  of  excess  earnings,  for  the  support 
of  its  own  credit,  and  a  general  railroad  contingent  fund  was  to 
be  created,  largely  out  of  the  excess  earnings  of  the  more  pros- 
perous roads,  for  the  support  of  the  transportation  system  as  a 
whole.  The  carriers  could  draw  upon  their  own  reserves  for 
the  payment  of  interest  or  dividends  whenever,  and  to  such 
extent  as,  their  operating  income  is  not  equal  to  the  six  per 
cent,  provided  for  in  the  rule  of  rate-making.  The  general  rail- 
road contingent  fund  was  to  be  administered  by  the  Board  for 
the  "furtherance  of  the  public  interest  in  railway  transporta- 
tion," more  especiaUy  for  diminishing  congestion  and  interrup- 
tion of  the  service,  through  the  purchase,  lease,  or  rental  of 
equipment  and  facilities  to  be  used  by  the  roads,  or  through  the 
extension  of  loans  to  such  carriers  as  needed  and  merited  the 
strengthening  of  their  independent  credit  position. 

Finally,  the  House  and  Senate  enactments  differed  in  their 
attitude  toward  labor  relationships.  The  Esch  bill  provided 
for  the  creation  of  three  Boards  of  Adjustment,  each  author- 
ized to  hear  and  decide  in  the  first  instance  all  controversies 
between  the  railroads  and  various  classes  of  employees  with 
regard  to  wages,  hours  of  service,  and  conditions  of  employ- 
ment, and  three  Commissions  on  Labor  Disputes,  authorized 
to  render  final  decisions  on  all  matters  referred  to  them  by  the 
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three  Boards  of  Adjustment  Upon  failure  to  reach  an  agree- 
ment in  any  Board  of  Adjustment  one-half  of  its  members 
were  authorized  to  submit  the  matter  in  controversy  to  the  ap- 
propriate Commission  on  Labor  Disputes.  Each  of  these 
Boards  of  Adjustments  and  Commissions  on  Labor  Disputes 
was  to  be  composed  of  an  equal  number  of  representatives  of 
specified  classes  of  railroad  labor  and  of  the  railroad  execu- 
tives. It  was  provided  that  in  all  labor  controversies  the  ordi- 
nary methods  of  private  settlement  shall  first  be  resorted  to,  the 
public  machinery  being  invoked  only  when  a  clear  need  emerges 
for  the  services  of  these  Boards  and  Commissions,  and  no 
penalties  were  imposed  for  failure  to  utilize  these  instrumentali- 
ties for  the  adjustment  of  labor  relationships.  By  com- 
parison with  these  stipulations  for  the  voluntary  public  set- 
tlement of  labor  controversies,  the  provisions  of  the  Cum- 
mins bill  were  much  more  far-reaching  and  incisive.  Pro- 
vision was  made  for  the  creation  of  a  Committee  of  Wages  and 
Working  Conditions  and  of  three  Regional  Boards  of  Adjust- 
ment, these  agencies,  in  each  case,  being  equally  representative 
of  the  employees  and  the  carriers.  The  jurisdiction  of  the 
Committee  was  to  extend  to  all  matters  involving  wages  and 
working  conditions  among  railway  employees,  and  to  the  settle- 
ment of  controversies  referred  to  it  by  the  Regional  Boards  of 
Adjustment  because  of  failure  to  reach  a  decision.  Decisions 
of  the  Committee  were  to  take  effect  when  approved  by  the 
Transportation  Board,  and  in  case  of  deadlock  in  the  Com- 
mittee, controversies  were  to  be  referred  to  that  Board  for 
final  settlement.  There  was  a  specific  statutory  declaration 
that  wages  and  working  conditions  in  the  business  of  the  car- 
riers shall  be  just  and  reasonable,  and  the  Committee  was 
directed,  in  determining  the  justice  and  reasonableness  of  labor 
adjustments,  to  take  into  consideration  the  scale  of  wages  paid 
for  similar  kinds  of  work  in  other  industries,  the  relation  be- 
tween wages  and  the  cost  of  living,  the  hazards  of  the  employ- 
ment, the  training  and  skill  required,  the  degree  of  responsi- 
bility involved,  and  the  character  and  regularity  of  the  employ- 
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ment  The  Regional  Boards  of  Adjustment  were  to  be  located 
in  such  places  and  have  jurisdiction  over  such  territory  as 
might  be  prescribed  by  the  Transportation  Board,  and  were  to 
exercise  authority  over  complaints,  grievances,  and  disputes 
arising  in  ordinary  railway  operation  other  than  controversies 
relating  to  wages  and  working  conditions,  whenever  a  volun- 
tary settlement  could  not  be  reached  by  the  parties  directly  in 
interest.  Finally,  penalties  were  provided  for  failure  or  re- 
fusal to  obey  the  orders  of  the  Committee  of  Wages  and  Work- 
ing Conditions  or  of  the  Regional  Boards  of  Adjustment,  and 
it  was  declared  to  be  unlawful  for  two  or  more  persons  to  enter 
into  an  agreement  to  hinder,  restrain,  or  prevent  the  operation 
of  trains  or  other  railroad  facilities — ^dius  prohibiting  both 
strikes  and  lockouts — or  to  aid  or  abet  such  interruption  or 
interference  with  the  transportation  service. 

We  have  seen  that  the  Senate  and  House  bills  were  referred 
to  the  joint  Conference  Committee  for  consideration,  concilia- 
tion, and  report,  immediately  after  the  passage  of  the  Cummins 
bill  on  December  20,  1919.  The  Committee  held  sessions  on 
the  measure  from  December  22  to  February  18,  1920.  In  the 
meantime,  by  presidential  proclamation  of  December  24,  1919, 
the  Government  announced  definitely  that  the  roads  would  be 
restored  to  their  private  owners  on  March  i,  1920.  This  an- 
nouncement stimulated  the  efforts  of  the  Conference  Committee 
to  reach  a  satisfactory  adjustment  of  the  differences  between 
the  two  measures.  The  Conference  bill  was  reported  out  of 
Committee  on  February  18,  1920,  although  debate  had  begun 
in  the  House  on  certain  provisions  that  were  known  to  have 
been  incorporated  in  the  compromise  measure  as  early  as  Feb- 
ruary 14.  Debate  in  the  Senate  followed  immediately  upon  the 
submission  of  the  Conference  report.  The  discussion  in  both 
houses,  in  so  far  as  it  passed  beyond  conventional  party  opposi- 
tion, was  centered  around  the  provisions  of  the  new  measure 
which  represented  conciliation  and  compromise  between  the 
original  stipulations  of  the  Esch  bill  and  the  Cummins  bill. 
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On  February  21,  1920,  the  Conference  bill  was  passed  in  the 
House  of  Representatives,  without  amendment,  by  a  vote  of 
250  to  150.  The  affirmative  votes  were  cast  by  205  Republi- 
cans and  45  Democrats,  while  the  votes  in  opposition  were  cast 
by  125  Democrats,  23  Republicans,  and  2  members  unaffiliated 
with  the  major  political  parties.  In  the  Senate  the  Conference 
report  was  adopted  and  the  bill,  as  submitted,  passed  on  Feb- 
ruary 23,  1920.  The  vote  was  47  to  17,  the  affirmative  being 
supported  by  32  Republicans  and  15  Democrats  and  the  nega- 
tive by  14  Democrats  and  3  Republicans.  The  Conference  bill, 
as  passed  by  Congress,  was  sent  to  President  Wilson  on  Febru- 
ary 25.  After  submitting  the  measure  for  expressions  of 
opinion  to  Attorney-General  Palmer  and  Director-General 
Hines,  the  President  signed  the  bill  on  February  28,  1920,  and 
it  thereby  became  the  Transportation  Act  of  1920.* 

The  Esch-Cunmiins  Act  preserved  the  form  and  structure  of 
the  House  measure,  and  its  substantive  provisions  were  also  a 
much  closer  approximation  to  the  Esch  bill  than  to  the  Cum- 
mins bill.  The  Senate  receded  from  most  of  its  distinctive 
policies.  While  there  was  much  compromise  between  the 
House  and  Senate  conferees  with  regard  to  relatively  unim- 
portant provisions,  the  Senate  3rielded  on  most  of  the  issues 
possessing  major  significance.  The  new  legislation  emerged, 
in  most  respects,  as  an  outgrowth  of  established  principles  and 
tried  experience.  All  but  one  of  the  novel  or  so-called  "revo- 
lutionary" features  of  the  Cummins  bill  were  rejected.  The 
financial  provisions  of  the  Act  constitute  a  virtual  adoption  of 
the  stipulations  of  the  Senate  measure.  The  price  of  their 
acceptance  by  the  House  conferees  was  agreement  by  the  Sen- 
ate not  to  press  its  claims  for  radical  change  in  the  organization 
of  the  carriers,  in  the  machinery  of  their  regulation,  or  in  the 
legal  attitude  toward  the  activities  of  railroad  labor. 

The  American  people  seemed  weary  of  the  extensive  govern- 
ment participation  in  economic  enterprise  and  the  intimate  pub- 
lic control  of  industrial  relationships  that  had  accompanied  the 

•  Public  Act  No.  152,  Sixty-sixth  Congress. 
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war  effort,  and  opinion  was  inhospitable  to  the  adoption  of 
untried  experimental  policies  as  part  of  the  permanent  railroad 
adjustment.  Moreover,  many  of'  the  proposals  of  the  Senate 
measure  were  bitterly  resented  by  special  interests.  Organized 
labor  as  a  whole,  in  addition  to  the  vast  body  of  railway  em- 
ployees, viewed  with  deep  concern  the  projected  encroachment 
upon  the  wage-earner's  "inherent  right"  to  strike.  The  specific 
limitation  of  railroad  returns  and  the  recapture  of  excess  earn- 
ings by  the  Government  naturally  encountered  the  vigorous,  if 
unavailing,  opposition  of  railroad  executives  and  security  hold- 
ers. The  governing  and  regulatory  officials  of  the  states,  and 
the  surviving  champions  of  the  principle  of  state  rights,  looked 
with  marked  disfavor  upon  the  possible  adoption  of  the  policy 
of  federal  incorporation.  And  the  advocates  of  ''business 
freedom" — ^a  numerous  and  influential  group — regarded  as 
fundamentally  restrictive  in  spirit  the  possible  increase  of  pub- 
lic administrative  agencies,  the  actual  participation  of  labor  and 
the  Government  in  the  directing  machinery  of  the  railroad 
corporations,  and  the  public  formulation  of  plans  of  railroad 
consolidation  and  their  compulsory  imposition  upon  the  car- 
riers. The  time  was  not  ripe,  apparently,  for  the  wholesale 
adoption  of  novel  principles  and  untried  expedients  of  railroad 
regulation.  Many  extensions  of  public  authority  were  incor- 
porated into  the  Transportation  Act,  a  number  of  inconsisten- 
cies and  hampering  restrictions  of  traditional  policy  were  elim- 
inated, and  some  new  channels  of  constructive  approach  were 
cautiously  entered  upon.  But  for  the  most  part  the  modified 
superstructure  was  built  on  the  old  foundations.  These  cir- 
cumstances may  prove  to  constitute  both  the  strength  and  the 
weakness  of  the  new  legislation.  The  difficulties  of  sharp 
transition  may  have  been  avoided,  but  the  persistence  of  wide 
differences  of  opinion  as  to  the  proper  mode  of  solving  the 
railroad  problem,  together  with  the  compromise  character  of 
the  actual  adjustment,  may  portend  lack  of  perman^ce  and 
stability  in  the  enacted  settlement. 
We  shall  now  undertake  a  systematic  analysis  of  the  out- 
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standing  provisions  of  the  Transportation  Act.  An  interpreta- 
tion of  the  character  of  the  adjustment  will  be  reserved  for  the 
following  chapter. 


§^.     The  Transitional  Safegtiords 

The  Transportation  Act  first  made  provision  for  the  winding 
up  of  matters  arising  out  of  public  operation^  and  established 
safeguards  deemed  essential  for  the  period  of  transition  to 
private  management.*  While  these  stipulations,  dealing  with 
the  termination  of  Federal  Control,  now  possess,  for  the  most 
part,  a  purely  historical  interest,  they  were  exceedingly  impor- 
tant to  the  carriers,  and  constitute  a  significant  and  integral  part 
of  the  legislation. 

Federal  Control  was  declared  to  terminate  March  i,  1920, 
and  thereafter  the  President  was  denied  the  right  to  exercise 
any  of  the  powers  vested  in  him  by  the  Federal  Control  Act, 
except  that  the  authority  of  the  Government  to  take  possession 
and  assume  control  of  the  transportation  system  as  a  war  meas- 
ure, conferred  upon  the  President  by  the  Act  of  August  29, 
1916,  was  specifically  reserved.  The  President  was  then 
directed  to  adjust  and  settle  all  matters,  including  compensa- 
tion, arising  out  of  Federal  Control.  For  these  purposes  the 
Act  made  available  all  balances  in  the  revolving  funds  thereto- 
fore appropriated,  all  receipts  from  the  operation  of  the  prop- 
erties, all  repayments  of  loans  to  the  Government  by  the  rail- 
road corporations,  and  in  addition,  the  sum  of  $200,000,000 
therein  appropriated.'^ 

In  effecting  settlement  of  compensation  with  carriers  whose 
properties  had  been  operated  by  the  Government  but  with 
which  no  contracts  had  been  made,  the  President  was  em- 
powered, upon  the  request  of  these  carriers,  to  pay  such  part 
of  what  he  deemed  fair  compensation  as  the  carrier  might 

*  Transportation  Act,  1920,  Title  II,  Termination  of  Federal  Control, 
Sees.  200-210. 
'/Wrf.,  Sees.  200,  203, 
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need  for  the  payment  of  interest,  taxes,  and  other  corporate 
charges  ^d  expenses  specified  in  the  standard  contract,  ac- 
cruing during  the  period  for  which  compensation  was  due,  and 
also  such  amounts  as  were  required  for  the  pa3rment  of  divi- 
dends applicable  to  such  period.  While  the  acceptance  of  the 
benefits  of  these  provisions  was  not  to  deprive  the  carrier  of 
additional  compensation,  under  the  Federal  Control  Act,  it 
was  to  be  construed  as  acquiescence  with  the  terms  of  settle- 
ment provided  by  law,  and  was  to  obligate  the  carrier  to  repay, 
with  interest  at  6  per  cent.,  such  part  of  the  advances  as  ex< 
ceeded  the  amount  of  compensation  determined  to  be  lawfully 
due  to  the  carrier  in  subsequent  proceedings.* 

Provision  was  also  made  for  the  reimbursement  of  'deficits" 
in  railway  operating  income  suffered  during  the  period  of  Fed- 
eral Control,  or  any  part  thereof,  by  the  carriers  which  operated 
their-  own  railroads  or  systems  of  transportation,  independently 
of  the  United  States  Railroad  Administration.  In  view  of  the 
extraordinary  conditions,  both  as  to  revenue  from  rates  and 
expenses  of  operation,  prevailing  during  the  twenty-six  months 
of  Federal  Control,  the  obligation  was  assumed  by  the  Govern- 
ment to  pay  such  carriers  an  amount  determined  by  the  differ- 
ence, "for  every  month  of  the  period  of  Federal  Control  dur- 
ing which  its  railroad  or  system  of  transportation  was  not 
under  Federal  operation,"  between  its  "Federal  control  return" 
and  its  "test  period  return"  for  the  corresponding  month. 
Specific  and  detailed  procedure  was  enacted  for  the  computa- 
tion of  these  "deficits,"  involving  the  balancing  of  a  series  of 
monthly  credits  to  the  carriers  and  to  the  United  States,  such 
sum  being  payable  to  each  carrier  as  resulted  from  the  excess 
of  its  credits  over  the  credits  of  the  Government.* 

Finally,  necessary  machinery  was  created  and  legal  proce- 
dure was  outlined  for  the  prosecution  of  causes  of  action  aris- 
ing out  of  Federal  Control.  Actions  at  law  and  proceedings 
in  equity  or  in  admiralty  which,  but  for  the  intervention  of 

'Ibid.,  Sec.  203. 
'Ibid.,  Sec.  204, 
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Federal  Control,  could  have  been  brought  against  the  carrier 
immediately  involved,  were  required  to  be  brought,  not  later 
than  two  years  after  the  enactment  of  the  statute,  against  an 
agent  of  the  United  States  to  be  appointed  by  the  President 
within  thirty  days  after  the  passage  of  the  act.  The  litigation 
and  adjustment  of  claims  under  this  appointment  constitute 
the  chief  duties  of  the  Director-General  of  Railroads  since  the 
restoration  of  private  management.  Complaints  for  reparation 
because  of  damage  resulting  from  the  collection  or  enforce- 
ment, under  Federal  Control,  of  unjust,  or  unreasonable,  or 
unduly  discriminatory  rates,  fare^,  charges,  classifications, 
regulations,  or  practices  might  be  filed  with  the  Interstate  Com- 
merce Commission,  against  the  agent  designated  by  the  Presi- 
dent, the  petition  to  indicate  the  carrier  involved.  The  Com- 
mission was  authorized  to  hear  and  decide  such  complaints  in 
accordance  with  the  provisions  of  the  Act  to  Regulate  Com- 
merce, all  reparations  and  awards  rendered  against  the  agent 
of  the  Government  to  ''be  promptly  paid  out  of  the  revolving 
fund."  i« 

The  foregoing  provisions  concern,  primarily,  matters  of  pro- 
cedure involved  in  the  winding  up  of  Federal  Control.  They 
deal  with  events  that  transpired  previous  to  the  termination  of 
the  period  of  government  management,  and  their  influence 
upon  the  future  is  limited  to  the  adjustment  of  accrued  finan- 
cial claims  of  private  individuals  and  particular  carriers.  In 
addition  to  these  essential  stipulations,  however,  the  Transpor- 
tation Act  incorporated  certain  transitional  safeguards  that 
constitute  important  elements  of  railroad  policy  rather  than 
mere  administrative  details.  Though  some  of  them  have  now 
ceased  to  operate  directly,  they  have  all  exerted  and  are  con- 
tinuing to  exert  a  strong  influence  upon  the  current  status  and 
future  development  of  the  transportation  industry.  These 
transitional  safeguards  provided  for  the  funding  of  the  in- 
.debtedness  of  the  carriers  to  the  United  States  Government; 
^  ^  Ibid.,  Sec.  2c(^ 
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for  the  extension  of  the  guaranty  of  a  standard  return  after 
the  termination  of  Federal  Control;  and  for  the  provision  of 
funds  to  be  used  for  new  loans  to  the  railroads. 

In  the  first  place,  in  order  to  relieve  the  carriers  from  the 
necessity  of  repaying  to  the  Government  immediately  the  capi- 
tal expenditures  incurred  in  their  behalf  in  the  course  of  Fed- 
eral Control — ^and  thereby  strengthen  their  current  credit  posi- 
tion, and  enable  them  to  formulate  more  freely  and  deliberately 
their  future  financial  plans — ^provision  was  made  for  the  fund- 
ing of  accrued  indebtedness.  The  President  was.  directed  to 
ascertain  the  amount  due  to  the  United  States  from  each  car- 
rier because  of  additions  and  betterments  properly  chargeable 
to  the  capital  account,  the  amount  of  indebtedness  of  such 
carrier  to  the  Government  otherwise  incurred,  and  the  amount 
due  to  each  carrier  from  the  United  States  arising  out  of  Fed- 
eral Control.  The  obligations  of  the  Government  to  the  car- 
riers might  be  set  off  against  the  indebtedness  of  the  carriers  to 
the  United  States  as  deemed  wise  by  the  President,  but  only  to 
the  extent  permitted  by  the  standard  contract  or  other  agree- 
ments made  with  the  carriers,  or  in  the  absence  of  such  con- 
tracts or  agreements,  to  such  extent  only  as  will  not  deprive  the 
carrier  of  the  sums  necessary  for  the  payment  of  interest, 
taxes,  and  corporate  charges  and  expenses  accruing  during 
Federal  Control,  together  with  the  amounts  required  to  cover 
dividends  declared  and  paid  during  the  course  of  public  opera- 
tion or  applicable  to  any  part  of  that  period;  and  provided, 
further,  "that  such  right  of  set-off  shall  not  be  exercised  unless 
there  shall  have  first  been  paid  such  stuns,  in  addition,  as  may 
be  necessary  to  provide  the  carrier  with  working  capital  in 
amount  not  less  than  one  twenty-fourth  of  its  operating  ex- 
penses for  the  calendar  year  1919/'  The  remaining  indebted- 
ness of  the  carrier  to  the  Government  was  to  be  funded,  at  the 
request  of  the  carrier,  for  a  period  of  ten  years  or  less  (at  the 
option  of  each  railroad  corporation)  with  interest  at  the  rate 
of  6  per  cent,  payable  semi-annually,  the  privilege  being  re- 
served to  each  carrier  to  pay  the  whole  or  any  part  of  the 
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indebtedness  on  any. interest  payment  date.  This  funded  debt 
was  to  be  supported  by  security,  within  the  discretion  of  the 
President,  "in  such  form  and  upon  such  terms"  as  he  might 
prescribe.  The  railroads  were  empowered  to  issue  the  neces- 
sary evidences  of  indebtedness  "without  the  authorization  or 
approval  of  any  authority,  State  or  Federal,  and  without  com- 
pliance with  any  requirement,  State  or  Federal,  as  to  notifica- 
tion." " 

Secondly,  in  order  to  reduce  the  dangers  of  financial  em- 
barrassment and  possible  failure  of  railroad  corporations  that 
might  accompany  the  transition  to  private  management — ^in 
view  of  the  obvious  inadequacy  of  the  existing  rate  level  and 
the  relative  permanence  of  prevailing  operating  costs — ^it  was 
deemed  necessary  to  continue,  temporarily,  the  guaranty  of 
earnings  that  had  prevailed  during  the  period  of  Federal  0)n- 
trol.  It  was  first  provided,  as  a  basis  for  the  extension  of  the 
guaranty,  that  all  rates  in  effect  at  the  termination  of  Federal 
Control  shall  remain  in  force  until  changed  by  competent  au- 
thority ;  that  no  reduction  in  such  rates  shall  be  made  prior  to 
September  i,  1920,  without  the  approval  of  the  Interstate  Com- 
merce Commission ;  and  that  all  existing  divisions  of  joint  rates 
shall  continue  to  be  operative  until  changed  by  mutual  agree- 
ment between  the  interested  carriers,  or  by  public  authority." 
These  provisions  were  designed  to  assure  the  carriers  of  the 
benefit  of  the  rate  increases  that  had  been  made  during  the 
period  of  Federal  Control,  and  to  prevent  the  improper  manipu- 
lation of  charges,  during  the  transitional  period  for  which  the 
guaranty  was  to  be  extended,  to  the  advantage  of  the  carriers 
and  at  the  expense  of  the  Government.  It  was  then  provided, 
substantially,  that  the  Government  would  guarantee  to  the  car- 
riers, for  a  period  of  six  months  beginning  March  i,  1920,  the 
equivalent  of  the  standard  return  paid  to  them  during  Federal 
Control.  In  the  case  of  carriers  with  which  contracts  for  com- 
pensation had  been  made  under  the  Federal  Control  Act,  the 

"  Tbtd.,  Sec.  207. 
«*/«tf.,Sec.208. 
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amount  guaranteed  for  the  transitional  six  months  was  to  pro- 
vide a  railway  operating  income  equal  to  not  less  than  one-half 
of  the  annual  compensation  contracted  for,  or  such  proportion 
of  any  lump  sum  agreed  upon  as  the  six-month  period  bears  to 
the  entire  period  of  Federal  Control,  In  the  case  of  carriers 
with  which  no  contracts  for  compensation  had  been  made,  but 
which  were  entitled  to  the  standard  return  provided  in  the 
Federal  Control  Act,  the  amount  of  guaranty  was  to  equal 
one-half  of  the  just  annual  compensation  as  estimated  by  the 
President,  or  as  determined  in  subsequent  proceedings.  The 
carriers  were  free  to  operate  without  the  protection  of  the  Gov- 
ernment guaranty,  or  to  avail  themselves  of  these  provisions  by 
filing  with  the  Interstate  Commerce  Commission,  not  later  than 
March  15,  1920,  a  written  statement  accepting  the  terms  and 
conditions  of  the  guaranty  as  specified.  Such  acceptance  obli- 
gated the  carriers  to  pay  into  the  Treasury  of  the  United  States 
any  excess  in  actual  return  above  the  minimum  railway  operat- 
ing income  guaranteed  by  law,  except  that  any  carrier  might 
retain  out  of  such  excess  earnings  "any  amount  necessary  to 
enable  it  to  pay  its  fixed  charges  accruing  during  the  guaranty 
period."  Upon  application  to  the  Interstate  Commerce  Com- 
mission, carriers  were  enabled  to  secure  advances,  from  time 
to  time,  of  such  sums,  ''not  in  excess  of  the  estimated  amount 
necessary  to  make  good  the  guaranty/'  as  might  be  required  in 
order  to  meet  fixed  charges  and  operating  expenses,  upon 
agreement  by  the  carriers  that  they  would  repay  to  the  United 
States,  with  interest  at  6  per  cent.,  any  amounts  received  from 
such  advances  in  excess  of  the  guaranty  as  subsequently  de- 
termined.^* 

Finally,  for  the  purpose  of  enabling  the  railroads  "properly 

^Ibid,,  Sec.  209.  The  American  Railwa3r  Express  Company  was  also 
guaranteed  against  a  deficit  in  operating  income  during  the  period  of 
six  months  immediately  following  the  termination  of  Federal  Control, 
on  substantially  the  same  terms  as  above,  with  the  proviso,  however, 
that  not  more  than  50.25  per  cent  of  the  gross  express  revenue  shall 
be  included  in  operating  expenses  as  a  charge  for  payment  of  express 
privileges  to  carriers  on  whose  lines  the  express  traffic  is  carried. 
(Sec.  209  [i].) 
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to  serve  the  public  during  the  transition  period  immediately 
following  the  termination  of  Federal  Control,"  provision  was 
made  for  the  extension  of  new  loans  to  the  carriers.  Applica- 
tions for  these  loans  were  to  be  filed  with  the  Interstate  Com- 
merce Commission  at  any  time  after  the  passage  of  the  Trans- 
portation Act,  but  not  later  than  two  years  after  the  resumption 
of  private  management,  and  were  to  set  forth  "the  amount  of 
the  loan  and  the  term  for  which  it  is  desired,  the  purpose  of  the 
loan  and  the  uses  to  which  it  will  be  applied,  the  present  and 
prospective  ability  of  the  applicant  to  repay  the  loan  and  meet 
the  requirements  of  its  obligations  in  that  regard,  the  character 
and  value  of  the  security  offered,  and  the  extent  to  which  the 
public  convenience  and  necessity  will  be  served."  The  Com- 
mission might  require  such  further  facts  with  respect  to  the 
physical  situation,  ownership,  capitalization,  indebtedness,  con- 
tract obligations,  operation,  and  earning  capacity  of  the  carrier 
as  it  might  deem  pertinent  to  its  investigation.  Authority  was 
then  vested  in  the  Commission  to  certify  to  the  Secretary  of 
the  Treasury  its  findings  of  fact  and  its  recommendations  with 
r^;ard  t6  the  amount  of  the  loan,  the  time  (not  exceeding  five 
years)  within  which  it  is  to  be  repaid,  the  character  of  the 
security  offered,  and  the  terms  of  the  borrowing.  The  Secretary 
of  the  Treasury  was  empowered,  at  any  time  within  twenty-six 
months  after  the  termination  of  Federal  Control,  to  grant  these 
loans,  not  exceeding,  in  each  case,  the  maximum  amount  recom- 
mended by  the  Commission,  out  of  any  moneys  in  the  revolving 
fund  provided  for  this  purpose.  The  loans  thus  extended  were 
to  bear  interest  at  6  per  cent.,  payable  semi-annually ;  and  their 
duration,  the  security  which  was  to  be  deemed  adequate,  the 
conditions  of  the  borrowing,  and  the  form  of  the  obligation  to 
be  entered  into,  were  all  to  be  determined  and  prescribed  by 
the  Secretary  of  the  Treasury.  The  sum  of  $300,000,000  was 
appropriated  as  a  revolving  fund  for  the  making  of  these  loans, 
and  the  carriers  were  empowered  to  issue  such  evidences  of 
indebtedness  as  might  be  necessary  in  connection  with  this  bor- 
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rowing  without  further  authorizatioii  or  approval  by  the  state 
or  federal  governments.** 

We  shall  now  anal3rze  the  changes  in  permanent  regulative 
policy  introduced  by  the  Transportation  Act.  It  will  prove  use- 
ful to  follow  the  procedure  adopted  in  earlier  chapters  in  con- 
nection with  the  presentation  of  the  essentials  of  reconstructive 
policy.  Accordingly,  the  provisions  of  the  new  legislation  will 
be  divided  into  three  main  groups :  those  dealing  with  transpor- 
tation and  traffic  arrangements  (involving  matters  of  unity  of 
operation  and  railroad  service) ;  those  dealing  with  financial 
saf^;uards  and  adjVistments  (involving  the  question  of  rates, 
credit,  and  financial  return)  ;  and  those  dealing  with  labor  rela- 
tionships (involving  the  problem  of  railroad  labor  and  continu- 
ity of  operation). 

§j.    Unity  of  Operation  and  Railroad  Service  " 

All  of  the  provisions  of  the  Transportation  Act  dealing  with 
competition,  cooperation,  consolidation,  and  extension  of  rail- 
road systems,  and  with  the  r^^ation  of  transportation  service, 
were  enacted  as  amendments  to  the  Interstate  Commerce  Act, 
introducing  changes  in  existing  policy  or  adding  new  principles 
and    machinery    of    public    supervision.^*     The    corrective 

^  Ibid.,  Sec  210.  There  are  also  provisions  touching  the  disposition  and 
operation  of  government-owned  boats  on  inland  waterways.  All  boats, 
barges,  tugs,  and  other  transportation  facilities  acquired  by  the  United 
States  under  the  Federal  Control  Act  (except  such  properties  as  are 
part  of  railroad  systems)  are  transferred  to  the  Secretary  of  War 
for  operation  and  such  further  construction  as  may  be  deemed  neces- 
sary, so  that  the  lines  of  inland  water  transportation  established  dur- 
ing Federal  Control  shall  be  continued.  Government  interests  in 
Mississippi  River  shipping  are  also  transferred  to  the  Secretary  of 
War.  The  operation  of  all  of  these  properties  is  made  subject  to  the 
provisions  of  the  Act  to  Regulate  Commerce  as  amended  and  of  the 
Shipping  Act  of  1916  "in  the  same  manner  and  to  the  same  extent  as 
if  such  transportation  facilities  were  privately  owned  and  operated." 
(Sec.  aoi.) 

**C/.  Ch.  VII,  supra. 

*  Transportation  Act,  1920,  Title  IV,  Amendments  to  Interstate 
Commerce  Act,  Sees.  401-403,  405  (3)   (4),  407-408. 
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provisions  reversed  or  modified  the  traditional  emphasis  upon 
enforced  competition,  and  the  constructive  provisions  estab- 
lished a  basis  for  the  development  of  an  adequate  transportation 
service. 

In  the  first  place,  the  restrictive  prohibitions  of  the  anti- 
pooling  clause  of  the  Act  to  Regulate  Commerce  were  so 
amended  as  to  permit  the  pooling  of  freights  between  two  or 
more  cqppeting  railroads,  or  the  division  between  them  of  their 
aggregate  or  net  earnings,  upon  specific  approval  of  the  Inter- 
state Commerce  Commission.  Whenever  the  Conmiission,  upon 
application  of  a  carrier  or  carriers  or  upon  its  own  initiative, 
deems  such  division  of  traffic  or  earnings  to  be  in  the  interest 
of  better  service  to  the  public  or  of  economy  in  operation,  but 
"will  not  unduly  restrain  competition,"  it  is  empowered  to 
approve  and  authorize  these  pooling  arrangements,  with  the 
assent  of  all  the  carriers  involved,  and  to  specify  the  rules, 
r^^lations,  terms,  conditions,  and  consideration  as  between  the 
carriers,  which  it  finds  to  be  just  and  reasonable.  Similar 
relaxation  of  existing  restrictions  was  provided  with  reference 
to  the  control  of  one  carrier  by  another.  Whenever  the  Com- 
mission, upon  application,  determines  after  hearing  that  the 
acquisition  by  one  carrier  of  the  control  of  any  other  carrier  or 
carriers,  through  lease  or  purchase  of  stock  or  in  any  other 
manner  not  involving  consolidation  into  a  single  system,  will 
be  in  the  public  interest,  it  may  approve  and  authorize  such  ac- 
quisition under  such  terms  and  conditions  as  it  may  deem  just 
and  reasonable.  In  order  to  legalize  these  provisions,  as  well 
as  the  stipulations  with  regard  to  railroad  consolidation  to  be 
subsequently  explained,  the  carriers  affected  were  relieved  from 
the  operation  of  the  "antitrust  laws"  and  of  all  other  legal  re- 
straints or  prohibitions,  state  or  federal,  to  the  extent  necessary 
to  enable  them  to  carry  out  such  plans  as  may  be  authorized  and 
execute  such  orders  as  may  be  issued.^^ 

^  Ibid..  Sec.  407,  amending  Sec  5  of  the  Interstate  Commerce  Act, 
pars,  (i),  (2),  (3).  (8). 
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Provision  was  then  made,  by  way  q{  constructive  develop- 
ment of  the  traditional  policy  of  regulation,  for  the  orderly  con- 
solidation of  the  railroads  and  the  gradual  reduction  of  the 
prevailing  conditions  of  unlimited  multiple  ownership.  The  In- 
terstate Commerce  Commission  is  directed  to  prepare  and  adopt 
a  plan  for  the  consolidation  of  the  railway  properties  of  the 
continental  United  States  into  a  limited  number  of  systems.  In 
the  development  of  this  plan  of  consolidation  the  Commission 
is  enjoined  to  preserve  competition  as  fully  as  possible,  and  to 
maintain,  wherever  practicable,  the  existing  routes  and  channels 
of  trade  and  commerce.  Moreover,  subject  to  the  above  re- 
quirements, it  is  stipulated  that  the  railroad  systems  are  to  be 
so  arranged  that  the  cost  of  transportation,  as  between  competi- 
tive groups  and  with  reference  to  the  values  of  the  plant  and 
equipment  through  which  the  transportation  service  is  rendered, 
shall  be  the  same,  as  far  as  may  be,  in  order  that  the  employment 
of  uniform  rates  in  the  movement  of  competitive  traffic  may 
enable  all  of  the  transportation  systems  under  efficient  manage- 
ment, to  earn  substantially  the  same  rate  of  return  upon  the 
value  of  their  respective  properties.  The  Commission  is 
directed,  when  it  has  agreed  upon  a  tentative  plan,  to  give  it  due 
publicity  and  hold  hearings  thereon,  after  which  the  plan  of 
consolidation  as  finally  determined  must  be  adopted  and  pub- 
lished. While  power  is  reserved  in  the  Commission,  upon 
application  or  on  its  own  initiative,  to  "reopen  the  subject  for 
such  changes  or  modifications  as  in  its  judgment  will  promote 
the  public  interest,"  the  consolidations  provided  for  by  law 
are  required  to  be  in  harmony  with  the  plan  adopted  by  the 
Commission.^* 

The  plan  of  the  Interstate  Commerce  Commission  is  thus 
made  the  primary  basis  for  voluntary  railroad  consolidations.  It 
is  lawful  for  two  or  more  carriers  to  merge  their  railroad  prop- 
erties, previously  distinct  in  ownership  and  independent  in 
operation,  into  a  single  corporate  entity  for  unified  control  and 

*/Wrf.,  Sec  407»  pars.  (4),  (5)« 


4IO      THE  AMERICAN  RAILROAD  PROBLEM 

management :  provided,  first,  that  the  proposed  consolidation  is 
"in  harmony  with  and  in  furtherance  of  the  complete  plan"  of 
the  Commission  and  is  approved  by  it ;  and  second,  that  the  out- 
standing securities  at  par  of  the  company  becoming  the  owner 
of  the  consolidated  properties  do  not  exceed  the  value  of  these 
properties  as  determined  by  the  Commission.  Whenever  two 
or  more  railroad  corporations  propose  a  consolidation  of  this 
character,  they  must  present  an  application  therefor  to  the  Com- 
mission. The  Commission  must  then  give  due  notice  to  all 
parties  concerned,  including  "the  Governor  of  each  state  in 
which  any  part  of  the  properties  sought  to  be  consolidated  is 
situated,''  and  a  public  hearing  must  be  held.  If  the  Commission 
finds  such  consolidation  to  be  in  the  public  interest,  and  in 
accordance  with  the  conditions  specified  above,  it  may  authorize 
the  consolidation,  which  may  then  be  effected,  "if  all  the  carriers 
involved  assent  thereto,  the  law  of  any  state  or  the  decision  or 
order  of  any  state  authority  to  the  contrary  notwithstanding.^* 
As  a  further  aid  toward  the  improvement  of  competitive 
railroad  conditions,  extensions  and  abandonments,  as  well  as 
consolidations,  were  made  subject  to  the  authority  of  the  Inter- 
state Commerce  Commission.  After  the  expiration  of  ninety 
days  from  the  effective  date  of  the  act,  no  railroad  can  undertake 
the  extension  of  its  line,  or  the  construction  of  a  new  line,  or 
the  acquisition  or  operation  of  any  new  or  extended  line  unless 
a  certificate  of  public  convenience  and  necessity  shall  first  have 
been  obtained  from  the  Commission.  In  like  manner,  no  rail- 
road line  or  its  operation  may  be  abandoned  without  a  similar 
certification  that  the  public  convenience  and  necessity  permit 
the  abandonment.  The  procedure  to  be  followed  in  the  treat- 
ment of  applications  for  authority  to  extend  or  abandon  railway 
lines  is  specifically  indicated.  The  Commission  is  empowered 
to  issue  certificates  as  prayed  for  in  the  application  of  the  car- 
riers, or  to  deny  the  petition  altogether,  or  to  authorize  the 
extension  or  abandonment  of  part  of  the  lines  involved  and  the 

"Ibid,,  Sec.  407,  par.  (6). 
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partial  exercise  of  the  rights  and  privileges  prayed  for,  and  it 
''may  attach  to  the  issuance  of  the  certificate  such  terms  and 
conditions  as  in  its  judgment  the  public  convenience  and  neces- 
sity may  require/'  Any  construction,  operation,  or  abandon- 
ment undertaken  in  violation  of  the  for^;oing  provisions  "may 
be  enjoined  by  any  court  of  competent  jurisdiction  at  the  suit 
of  the  United  States,  the  Commission,  any  commission  or  regu- 
lating body  of  the  State  or  States  affected,  or  any  party  in 
interest;"  and  any  carrier,  officer,  operating  trustee,  or  agent 
"who  knowingly  authorizes,  consents  to,  or  permits"  such  vio- 
lation is  subject  to  punishment  "by  a  fine  of  not  more  than 
$5,000  or  by  imprisonment  for  not  more  than  three  years,  or 
both."  ^ 

Finally,  in  addition  to  the  foregoing  provisions  directed 
toward  the  achievement  of  formal  unification  of  railroad  prop- 
erties through  supervision  of  consolidations  and  control  of 
extensions,  the  Transportation  Act  expanded  in  notable  meas- 
ure the  powers  of  the  Federal  Government  in  the  regulation  of 
railroad  service.  The  new  stipulations  were  chiefly  incorporated 
into  the  Act  to  R^^late  Commerce  by  way  of  amendments  to 
the  Esch  Car  Service  Act  of  May  29,  1917.  While  nominally 
the  new  powers  vested  in  the  Commission  are  limited  to  the 
r^;ulation  of  car  service,  the  term  "car  service"  is  so  broadly 
defined  as  to  reach  practically  every  aspect  of  the  transporta- 
tion function.  "Car  service,"  as  employed  in  the  Transportation 
Act,  includes  the  use,  control,  supply,  movement,  distribution, 
exchange,  interchange,  and  return  of  locomotives,  cars,  and 
other  vehicles  used  in  the  transportation  of  property,  including 
special  t3rpes  of  equipment,  and  the  supply  of  trains,  by  any 

*Ibid.,  Sec.  402,  amending  Sec  i,  of  the  Interstate  Commerce  Act  as 
amended  by  the  Car  Service  Act  of  May  29,  191 7,  pars.  (18),  (19), 
(20).  The  authority  of  the  Commission  conferred  by  these  paragraphs 
does  not  extend  to  the  construction  or  abandonment  ''of  spur,  indus- 
trial, team,  switching  or  side  tracks,  located  or  to  be  located  wholly 
within  one  state,  or  of  street,  suburban,  or  interurban  electric  rail- 
ways, which  are  not  operated  as  part  or  parts  of  a  general  steam  rail- 
road system  of  transportation."  (i^u/v  par.  [22].) 
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railroad  carrier  subject  to  the  jurisdiction  of  tbe  Federal  Gov- 
emment.** 

On  this  basis  it  is  made  the  express  duty  of  every  carrier 
to  furnish  safe  and  adequate  car  service ;  to  establish,  observe, 
and  enforce  just  and  reasonable  rules,  regulations,  and  practices 
with  respect  to  car  service;  and  all  unjust  and  unreasonable 
service  adjustments  are  prohibited  and  declared  to  be  unlawful. 
In  the  enforcement  of  the  obligations  of  the  carriers  to  pro- 
vide safe  and  adequate  service,  the  Commission  is  empowered 
after  hearing,  upon  complaint  or  upon  its  own  initiative,  to 
authorize  or  order  any  carrier  to  acquire  safe  and  adequate 
facilities  for  the  performance  of  its  duties  as  to  car  service  or 
to  extend  its  transportation  lines,  provided  such  extension  is 
deemed  to  be  reasonably  required  in  the  interest  of  public  con- 
venience and  necessity,  and  provided  further,  that  the  expense 
involved  in  the  extension  of  lines  or  acquisition  of  facilities 
''will  not  impair  the  ability  of  the  carrier  to  perform  its  duty  to 
the  public/'  Neglect  o/  refusal  to  comply  with  the  Commission's 
orders  in  these  respects  is  made  subject  to  penalty .'* 

In  the  r^^lation  of  railroad  service  the  Interstate  Commerce 
Commission  is  authorized,  in  the  first  instance,  to  require  car- 
riers to  file  with  it  such  rules  and  regulations  concerning  car 
service  as  they  may  have  established  and,  in  its  discretion,  to 
direct  that  these  rules  and  regulations  shall  be  incorporated  in 
the  schedules  of  rates  and  charges  published  by  the  railroads. 
But  these  service  practices  are  subject  to  revision  by  the  Com- 
mission. Either  upon  complaint  or  upon  its  own  initiative,  the 
Commission  may,  after  hearing,  establish  reasonable  rules,  regu- 
lations and  practices,  and  it  may  determine  "the  compensation 
to  be  paid  for  the  use  of  any  locomotive,  car,  or  other  vehicle 
not  owned  by  the  carrier  using  it,  and  the  penalties  or  other 
sanctions  for  nonobservance  of  such  rules,  regulations  or  {M-ac- 
tices."  " 


,     *Ibid,,  Sec.  402,  par.  (10). 

^Ibid,,  Sec.  402,  pars,  (n),  (12),  (21). 


''Ibid,,  Sec.  402,  pars.  (13),  (14). 
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There  is  also  specific  provision  for  the  use  by  one  carrier  of 
the  terminal  facilities  of  another  carrier.  The  Interstate  Com- 
merce Commission  is  empowered  to  require  such  use  of  terminal 
facilities  if  it  finds  it  to  be  in  the  public  interest  and  practicable, 
"without  substantially  impairing  the  ability  of  a  carrier  owning  v 
or  entitled  to  the  enjoyment  of  terminal  facilities  to  handle  its 
own  business."  The  carriers  involved  may  determine  the  terms 
of  compensation,  or  in  case  of  disagreement,  the  Commission 
may  fix  just  and  reasonable  compensation,  "to  be  ascertained  on 
the  principle  controlling  compensation  in  condemnation  proceed- 
ings''; and  this  compensation  must  be  paid  or  adequately  se- 
cured before  the  enjoyment  of  the  use  may  be  commenced. 
Where  terminal  facilities  of  one  carrier  are  thus  required  to  be 
used  by  another,  and  the  owning  carrier  is  not  satisfied  with  the 
terms  fixed  or  the  compensation  is  not  duly  or  promptly  paid, 
such  carrier  is  entitled  to  recover  proper  damages  for  such  in- 
jury as  may  be  sustained.** 

The  authority  of  the  Commission  over  service  standards  as 
thus  far  described  is  applicable  under  normal  railroad  condi- 
tions. In  the  event  of  transportation  emergency,  the  Commis- 
sion is  clothed  with  extensive  additional  powers,  for  the  sus- 
pension of  established  regulations,  for  the  prescription  of  co- 
operative arrangements,  for  the  determination  of  traffic  priori- 
ties, and  for  the  control  and  distribution  of  freight  shipments. 
Whenever,  in  the  judgment  of  the  Commission,  shortage  of 
equipment,  congestion  of  traffic,  or  other  emergency  requiring 
immediate  action  exists  in  any  section  of  the  country,  it  is 
authorized,  "either  upon  complaint,  or  upon  its  own  initiative 
without  complaint,  at  once,  if  it  so  orders,  without  answer  or 
other  formal  pleading  by  the  interested  carrier  or  carriers,  and 
with  or  without  notice,  hearing,  or  the  making  or  filing  of  a 
report,  according  as  tiie  Commission  may  determine : 

"(a)  to  suspend  the  operation  of  any  or  all  rules,  regulations, 

'^Ibid,,  Sec  405,  amending  Sec.  3  of  the  Interstate  Commerce  Act  pars. 
(3).  (4). 
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or  practices  then  established  with  respect  to  car  service  for 
such  time  as  may  be  determined  by  the  Commission ; 

''(b)  to  make  such  just  and  reasonable  directions  with 
respect  to  car  service  without  regard  to  the  ownership  as  be- 
tween carriers  of  locomotives,  cars,  and  other  vehicles,  during 
such  emergency  as  in  its  opinion  will  best  promote  the  service 
in  the  interest  of  the  public  and  the  commerce  of  the  people, 
upon  such  terms  of  compensation  as  between  the  earners  as 
they  may  agree  upon,  or,  in  the  event  of  their  disagreement, 
as  the  Commission  may  after  subsequent  hearing  find  to  be 
just  and  reasonable; 

''(c)  to  require  such  joint  or  common  use  of  terminals,  in- 
cluding main-line  track  or  tracks  for  a  reasonable  distance  out* 
side  of  such  terminals,  as  in  its  opinion  will  best  meet  the 
emergency  and  serve  the  public  interest,  and  upon  such  terms 
as  between  the  carriers  as  they  may  agree  upon,  or,  in  the  event 
of  their  disagreement,  as  the  Commission  may  after  subsequent 
hearing  find  to  be  just  and  reasonable ; 

"(d)  to  give  direction  for  preference  or  priority  in  trans- 
portation, embargoes,  or  movement  of  traffic  under  permits,  at 
such  time  and  for  such  periods  as  it  may  determine,  and  to 
modify,  change,  suspend,  or  annul  them;"  and 

(e)  whenever  the  Commission  believes  that  any  carrier  is 
unable,  for  any  reason,  to  transport  the  traffic  offered  it  so  as 
properly  to  serve  the  public,  "to  make  such  just  and  reasonable 
directions  with  respect  to  the  handling,  routing,  and  movement 
of  the  traffic  of  such  carrier  and  its  distribution  over  other  lines 
of  road,  as  in  the  opinion  of  the  Commission  will  best  promote 
the  service  in  the  interest  of  the  public  and  the  commerce  of 
the  people,  and  upon  such  terms  as  between  the  carriers  as  they 
may  agree  upon,  or,  in  the  event  of  their  disagfreement,  as  the 
Commission  may  after  subsequent  hearing  find  to  be  just  and 
reasonable."  " 

Both  in  the  normal  r^itlation  of  car  service  and  in  the 
enforcement  of  the  extraordinary  measures  made  necessary 
by  emergency  conditions,  the  orders  of  the  Interstate  Commerce 
Commission  are  made  mandatory  and  their  violation  is  sub- 
jected to  penalty.  The  Commission  may  issue  its  directions 
through  such  agents  or  agencies  as  it  may  appoint  or  designate 
for  the  purpose,  and  it  is  the  duty  of  the  carriers — and  of  their 

'^Jbid.,  Sec.  400,  pars,  (15),  (16). 
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officers,  agents,  and  employees — "to  obey  strictly  and  conform 
promptly  to  such  orders  or  directions  of  the  Commission/'  In 
case  of  failure  or  refusal  to  comply  with  the  orders  of  the 
Commission,  a  penalty  may  be  imposed  of  not  less  than  $100 
nor  more  than  $500  for  each  offense,  together  with  $50  for 
every  day  of  the  continuance  of  the  offense, — ^these  poialties 
being  recoverable  by  the  United  States  in  a  civil  action.^ 

§^.    Rates,  Credit,  and  Financial  Return  " 

We  now  enter  upon  an  analysis  of  the  financial  provisions  of 
the  Transportation  Act.  In  the  main  these  provisions  deal 
widi  the  r^^lation  of  rates  and  charges  with  special  reference 
to  their  influence  upon  transportation  revenue  and  railway 
credit,  and  reflect  their  distinctive  features  in  the  principles 
and  mechanism  adopted  for  the  determination  and  restriction 
of  the  rate  of  return.  To  this  extent  the  stipulations  of  the 
new  law  are  both  novel  and  constructive  in  character.  There 
are  also  numerous  subsidiary  provisions,  however,  introduced 
both  by  way  of  amendment  and  addition  to  the  Interstate  Com- 
merce Act,  which  concern  rate  adjustments  per  se,  or  consti- 
tute a  necessary  basis  for  the  proper  maintenance  of  railroad 
credit  and  the  satisfactory  development  of  an  adequate  trans- 
portation service.  These  subsidiary  provisions  deal  with  prin- 
ciples govemii^  the  relativity  of  rates,  with  the  procedure  to 
be  followed  in  the  adjustment  of  transportation  charges,  and 
with  the  r^fulation  of  security  issues.  They  will  first  be  given 
brief  consideration,  before  we  set  forth  the  more  strictly  finan- 
cial sections  of  the  new  legislation. 

On  the  whole,  the  prohibitions  against  rate  discrimination  as 
traditionally  developed  are  retained.  The  modifications  are 
slight  and  formal.    Personal,  commodity,  and  local  preferences 

^Ihid.,  Sec  402,  par.  (17).  The  provisions  as  to  "car  service"  are  de- 
clared not  to  affect  or  impair  the  police  power  of  the  states  "to  require 
jttst  and  reasonable  freight  and  passenger  service  for  intrastate  business, 
except  in  so  far  as  such  requirement  is  inconsistent  with  any  lawful  order 
of  the  Commission.'^ 

"C/.  Ch.  VIII,  supra. 
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are  condemned  in  general  terms.  But  the  authority  of  the  Ghh- 
mission  with  respect  to  the  special  form  of  local  discrimination 
involved  in  the  long-and-short-haul  clause  is  expressly,  if  some- 
what ambiguously,  restricted.  The  G>mmission  is  denied  the 
right  to  "permit  the  establishment  of  any  charge  to  or  from 
the  more  distant  point  that  is  not  reasonably  compensatory  for 
the  service  performed."  This  is  the  most  important  restriction 
upon  the  freedom  of  the  Commission.  But  it  is  also  provided 
that  if  a  circuitous  line  or  route  is  authorized  by  the  Commis* 
sion  to  meet  the  competitive  charges  of  a  more  direct  line  or 
route,  and  to  maintain  at  the  same  time  higher  charges  at  inter- 
mediate points,  the  authority  so  granted  must  not  extend  to 
intermediate  points  "as  to  which  the  haul  of  the  petitioning  line 
or  route  is  not  longer  than  that  of  the  direct  line  or  route  be- 
tween the  competitive  points."  The  Commission  is  forbidden, 
also,  to  authorize  a  departure  from  the  long-and-short-haul 
principle  "on  account  of  merely  potential  water  competition  not 
actually  in  existence."  There  is  a  further  provision,  moreover, 
that  whenever  a  railroad  reduces  rates  because  of  actual  com- 
petition with  a  water  route,  it  may  not  increase  such  rates 
until  it  shall  have  been  found,  after  a  hearing  by  the  Commis- 
sion, "that  such  proposed  increase  rests  upon  changed  condi- 
tions other  than  the  elimination  of  water  competition."  The 
obvious  purpose  of  this  declaration  is  to  prevent  railroad  rate- 
cutting  merely  as  a  means  of  destroying  competition  by  water. 
Whether  the  amendment  of  the  long-and-short-haul  clause  is 
likely  to  introduce  significant  changes  in  the  adjustment  of 
freight  tariffs  will  depend  upon  the  interpretation  of  the  new 
clauses  by  the  Commission  and  the  courts.** 

In  the  regulation  of  rates  the  authority  of  the  Commission 
is  extended  to  the  establishment  of  minimum  as  well  as  maxi- 
mum charges.  This  new  power  is  designed  to  afford  an  eflfec- 
tive  public  safeguard  against  rate  fluctuations  and  destructive 
competitive  practices  that^might  naturally  emerge  in  a  period 

'^Ibid,,  Sec.  406,  amending  Sec.  4  of  the  Interstate  Commerce  Act; 
pars,  (i),  (2). 
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of  industrial  depression  and  decreased  traffic  demand.  The 
Commission  is  also  empowered  to  establish  through  routes, 
fix  joint  rates — as  to  both  maxima  and  minima — and  prescribe 
the  division  of  such  joint  rates.  In  establishing  through  routes, 
the  Commission  is  directed  not  to  require  any  carrier  to  use 
substantially  less  than  the  entire  length  of  its  road  without  such 
carrier's  consent,  "unless  such  inclusion  of  lines  would  make 
the  through  route  unreasonably  long  as  compared  with  another 
practicable  through  route  which  could  otherwise  be  established/' 
except  that  in  case  of  congestion  of  traffic,  shortage  of  equip- 
ment, or  other  emergency,  the  Commission  may  establish  tem- 
porarily such  through  routes  as  are  deemed  necessary  or  desir- 
able in  the  public  interest.*' 

The  authority  of  the  Commission  over  joint  rates,  and  the 
division  thereof,  is  for  the  most  part  coextensive  with  its  gen- 
eral rate-making  power.  It  may  act  upon  its  own  initiative  as 
well  as  upon  complaint,  and  it  may  prescribe  for  the  future, 
after  hearing  and  investigation,  the  jtist  and  reas(»iable  rates 
and  their  apportionment  that  shall  be  lawfully  applicable  under 
the  particular  circumstances  and  conditions  involved.  But  in 
prescribing  the  divisions  of  joint  rates,  the  Commission  b 
directed  to  give  due  consideration,  among  other  things,  to  the 
efficiency  of  the  carriers  concerned ;  the  amount  of  revenue  re- 
quired to  pay  their  respective  operating  expenses,  taxes,  and  a 
fair  return  on  the  value  of  their  railway  property ;  the  impor- 
tance to  the  public  of  the  transportation  services  rendered  by 
such  carriers ;  whether  any  participating  carrier  is  an  originat- 
ing, intermediate,  or  delivering  line ;  "and  any  other  fact  or  dr- 
ctmistance  which  would  ordinarily,  without  regard  to  the  mile- 
age haul,  entitle  one  carrier  to  a  greater  or  less  proportion  than 
another  carrier  of  the  joint  rate,  fare,  or  charge."  These  pro- 
visions governing  the  apportionment  of  joint  rates  may  be  made 
to  exert  a  strong  financial  influence  upon  the  adjustment  of 
the  difficulties  that  spring  from  the  co-existence  of  strong  and 

^Ibid.,  Sec.  418;  amending  Sec.  15  of  the  Interstate  Commerce  Act, 
pars,  (i),  (3),  (4)- 
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weak  roads,  and  improve  the  general  credit  position  of  the 
carriers.*^ 

In  like  manner,  the  new  rules  as  to  rate  suspensi<xi,  by  ren- 
dering the  flow  of  revenue  from  transportation  more  flexible 
and  more  readily  responsive  to  the  needs  of  the  carriers,  are 
calculated  to  strengthen,  though  indirectly  and  in  subsidiary 
measure,  die  financial  status  of  the  railroads.  All  new  rate 
schedules  filed  with  the  Commission  may  be  suq)ended,  pending 
investigation  and  decision  as  to  their  reasonableness,  for  a 
period  not  exceeding  120  days  beyond  the  time  they  would 
otherwise  become  effective;  and  in  the  event  that  the  hearing 
cannot  be  concluded  within  that  time,  the  Commission  may 
extend  the  period  of  suspension  for  not  more  than  30  days  in 
addition.  If  the  proceedings  have  not  been  comfdeted  and  an 
order  issued  by  that  time,  the  new  rate  schedules  then  become 
immediately  effective;  but  in  case  of  an  increase  in  rates  for 
the  transportation  of  property,  the  Commission  may  require 
the  carriers  to  keep  accurate  account  of  all  amounts  received 
by  virtue  of  the  increase,  and  upon  the  completion  of  the  hear- 
ing and  the  promulgation  of  its  decision  it  may  order  the  car- 
riers involved  to  refund  with  interest  such  portion  of  the  in- 
creased charges  as  are  disclosed  by  its  findings  not  to  be  j^sti- 
fied.«* 

The  conflict  between  state  and  federal  authority  in  rate  r^^- 
lation  constituted  one  of  the  grave  defects  of  the  old  system 
of  public  control.  While  this  conflict  was  being  progressivdy 
dissolved  by  judicial  decision  in  the  direction  of  federal  su- 
premacy, there  was  need  of  explicit  legislative  recognition  of 
the  dominance  of  national  jurisdiction.  The  Transportation  Act 
is,  for  the  most  part,  declaratory  of  this  l^;al  status.  Whenever 
there  is  called  into  question  a  rate,  charge,  classification,  or 
practice  imposed  by  state  authority  or  initiated  by  the  Railroad 
Administration  during  the  period  of  Federal  Control  (when 
national  authority  was  exclusive  and  plenary  even  over  intra- 

*/WJ.,  Sec  418,  par.  (6). 
" /ttU,  Sec  418^  par.  (7). 
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state  rates),  the  Commission  must  notify  the  state  or  states 
interested  of  the  proceeding ;  may  confer  with  the  state  author- 
ities concerning  the  relationship  between  rate  structures  and 
practices  over  whidi  power  is  vested  in  both  the  nation  and  the 
states ;  may  arrange  joint  hearings  with  state  regulating  bodies 
with  respect  to  such  matters  as  fall  within  the  jurisdiction  of 
the  Commission  and  which  may  affect  the  rate-making  authority 
of  the  states ;  and  may  utilize  the  cooperation,  services,  records, 
and  facilities  of  the  state  authorities  in  the  enforcement  of  its 
powers.  But  whenever  the  Commission  finds  in  such  investiga- 
tion that  any  rate,  charge,  classification,  or  practice  causes  any 
undue  preference  or  advantage  as  between  persons  and  locali- 
ties in  intrastate  and  in  interstate  commerce,  or  any  unjust  or 
unreasonable  discrimination  against  interstate  commerce,  it 
may  remove  the  discrimination  by  prescribing  the  rate  or 
charge,  both  maximum  and  minimum,  and  the  classification  or 
practice,  thereafter  to  be  observed,  "the  law  of  any  State  or  the 
decision  or  order  of  any  State  authority  to  the  contrary  not- 
withstanding." This  amendment  to  the  Act  to  R^^ate  Com- 
merce does  not  clothe  the  Commission  with  authority  to  initiate 
intrastate  rates  per  se,  but  it  does  recognize  explicitly  the  rule 
of  the  Shreveport  decision,  whereby  the  Commission  may,  as 
a  means  of  exercising  its  acknowledged  power  to  prevent  dis- 
crimination, r^ulate  such  intrastate  rates  as  constitute,  whether 
directly  or  indirectly  and  intentionally  or  incidentally,  a  re- 
strictive burden  upon  interstate  commerce.** 

The  foregoing  adjustments  concern  primarily  the  relativity  of 
rates  and  the  procedure  of  their  establishment.  Their  influence 
upon  credit  and  finance  is  indirect  and  incidental.  The  most 
important  financial  provisions  of  the  Transportation  Act,  aside 
from  those  which  define  a  rule  of  rate-making  and  enunciate 
principles  and  machinery  for  the  limitation  of  the  rate  of  return, 
are  those  which  deal  with  the  r^^lation  of  security  issues.    The 

^Ibid.,  Sec  416,  amending  Sec.  13  of  the  Interstate  Commerce  Act, 
pars.  (3),  (4)- 
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need  of  federal  authority  over  capitalization  had  been  keenly 
felt  for  many  years,  and  the  Interstate  Commerce  Commission 
had  repeatedly  recommended  such  r^^lation  in  its  annual  re- 
ports. The  efforts  of  the  states  had  proved  inadequate,  con- 
flicting, and  unduly  burdensome.  Not  only  was  federal  power 
essential  for  the  removal  of  financial  manipulation  and  abuse, 
but  sound  and  conservative  financial  organization  was  demanded 
for  the  effective  regulation  of  rates,  and  for  the  adequate  main- 
tenance of  the  transportation  service.  For  reasons  such  as  these 
the  Transportation  Act  vested  exclusive  authority  over  the  issu- 
ance of  railroad  securities  in  the  Interstate  Commerce  Com- 
mission.** 

It  is  unlawful  for  any  carrier  to  issue  stocks,  bonds,  or  other 
evidences  of  indebtedness,  or  to  assume  any  obligation  with 
respect  to  securities  issued  by  any  other  individual  or  corpora- 
tion, "unless  and  until,  and  then  only  to  the  extent  that,  upon 
application  by  the  carrier,  and  after  investigation  by  the  Com- 
mission of  the  purposes  and  uses  of  the  proposed  issue  and  the 
proceeds  thereof,  or  of  the  proposed  assumption  of  obligation 
.  .  .  the  Commission  by  order  authorizes  such  issue  or  assump- 
tion." The  jurisdiction  of  the  Commission  is  exclusive  and 
plenary,  and  its  approval,  without  further  authority,  is  sufficient 
to  give  final  validity  to  the  issuance  of  securities  and  the  assump- 
tion of  obligations  by  the  carriers.  But  upon  receipt  of  an 
application  for  approval  of  security  issues,  the  Commission  must 
notify  the  Governor  of  each  state  in  which  the  carrier  involved 
operates ;  and  the  railroad,  public  service,  or  public  utility  com- 
missions, or  other  state  authorities,  may  make  such  representa- 
tions as  they  deem  necessary  to  protect  the  interests  of  the 
people  of  the  states  concerned.  Moreover,  in  giving  its  ap- 
proval the  Commission  is  directed  to'  act  favorably  upon  the 
application  of  a  carrier  only  if  the  proposed  financing  is  for 
some  lawful  object  within  its  corporate  purposes  and  compat- 
ible with  the  public  interest,  and  is  reasonably  necessary  and 

'^Ibid.,  Sec  439,  amending  the  Interstate  Commerce  Act  by  inserting 
a  new  section,  to  be  designated  as  Sec.  aoa. 
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appropriate  for  the  achievement  of  this  object.  The  Commis- 
sion may  completely  g^ant  or  deny  the  application,  or  partly 
grant  and  partly  deny  it,  or  approve  it  with  such  modifications 
and  under  such  terms  and  conditions  as  are  deemed  desirable.'^ 
The  Commission  must  require  from  carriers  hereafter  issuing 
any  securities  special  or  periodical  reports  showing  in  such 
detail  as  may  be  prescribed  what  disposition  has  been  made  of 
these  securities  and  how  their  proceeds  have  been  applied.*" 
It  is  expressly  declared  that  the  control  over  the  issuance  of 
securities  vested  in  the  Interstate  Commerce  Commission  shall 
not  be  construed  ''to  imply  any  guaranty  or  obligation  as  to 
such  securities  on  the  part  of  the  United  States/*  But  any  secu- 
rity or  obligation  issued  or  assumed  by  a  carrier  for  which 
the  authorization  of  the  Commission  is  required,  ''shall  be  void, 
if  issued  or  assumed  without  such  authorization  therefor  having 
been  first  obtained.''  If  any  such  void  security  is  acquired 
by  a  bona  fide  purchaser,  such  person  may  hold  the  carrier  and 
its  directors,  officers,  attorneys,  and  other  agents  who  partici- 
pated in  the  invalid  transaction  jointly  and  severally  liable  for 
the  full  amount  of  the  damage  sustained  by  him ;  and  if  the  secu^ 
rity  is  acquired  directly  from  the  carrier  issuing  it,  the  holder 
has  the  option  of  rescinding  the  transaction,  surrendering  the 
security,  and  recovering  the  consideration  paid  for  it.  More- 
over, penalties  are  imposed  upon  those  responsible  for  the  issue 
or  disposition  of  securities  in  violation  of  the  legal  requirements 

^Ibid.,  Sec.  439,  pars.  (2),  (7),  (6),  (3).  The  provisions  as  to  the  reg- 
ulation of  security  issues  are  not  applicable  to  notes  maturing  in  not 
more  than  two  years  and  aggregating  (together  with  all  other  then 
outstanding  notes  of  a  maturity  of  two  years  or  less)  not  more  than 
5  per  cent,  of  the  par  value  of  the  securities  of  the  carriers  then  out- 
standing. Where  securities  have  no  par  value,  their  fair  market  value 
as  of  date  of  issue  is  to  be  considered  their  "par  value"  for  this  pur- 
pose. Carriers  issuing  notes  which  are  exempt  from  public  approval 
must  file  with  the  Commission  a  certificate  of  notification  containing 
substantially  the  same  information  as  is  required  to  be  provided  in 
applications  for  authority  to  issue  other  securities.  Whenever  such 
notes  are  ftmded  they  become  subject  to  all  the  provisions  for  the 
regulation  of  security  issues.     (Par.  [9].) 

^Ibid.,  Sec  439^  par.  (10).  This  provision  is  applicable  to  the  notes 
described  in  the  preceding  foot-note  as  well  as  to  other  securities. 
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as  previously  described.  Any  director,  officer,  attorney,  or  other 
agent  of  a  carrier  "who  knowingly  assents  to  or  concurs  in" 
the  issuance  of  securities  or  the  assumption  of  obligations,  or 
in  their  sale  or  disposition  or  use  of  the  funds  derived  from 
them,  in  violation  of  law  or  of  the  orders  of  the  Commission, 
is  guilty  of  a  misdemeanor,  and  upon  conviction  is  punishable 
by  a  fine  of  not  less  than  $i,ooo  nor  more  than  $10,000,  or  by 
imprisonment  for  not  less  than  one  year  nor  more  than  three 
years,  or  by  both  such  fine  and  imprisonment.*^ 

Finally,  we  come  to  the  provisions  of  the  Transportation 
Act  that  deal  directly  with  financial  adjustments.  Like  the 
provisions  relative  to  the  control  of  security  issues,  they  are 
incorporated  into  the  Act  to  Regulate  Commerce  by  the  insertion 
of  a  new  section.  They  establish  a  rule  of  rate-making,  define 
principles  to  govern  the  determination  of  a  fair  return,  and 
indicate  the  disposition  to  be  made  of  earnings  in  excess  of  a 
fair  return." 

First,  by  way  of  foundation  for  the  regulation  of  the  rate  of 
return  and  the  administration  of  the  excess  earnings  of  the 
carriers,  a  rule  of  rate-making  is  expressly  defined,  for  the 
purpose  of  controlling  the  flow  of  railroad  operating  income. 

^  Ibid,,  Sec.  439,  pars.  (8),  (11).  In  order  that  the  provisions  for  the 
regulation  of  security  issues,  as  well  as  the  financial  stipulations  hereafter 
to  be  described,  may  be  the  more  effectively  enforced,  it  is  made  imlaw- 
ful,  after  December  31, 192 1,  for  any  person  to  be  an  officer  or  director  of 
more  than  one  carrier,  unless  authorized  by  the  Commission  upon  a 
showing  ''that  neither  public  nor  private  interests  will  be  adversely 
affected  thereby."  Moreover,  it  is  further  made  unlawful  for  any 
officer  or  director  of  a  carrier  to  receive  any  financial  or  other  ma- 
terial benefit  "in  respect  of  the  negotiation,  hypothecation,  or  sale  of 
any  securities  issued  or  to  be  issued  by  such  carrier,  or  to  share  in 
any  of  the  proceeds  thereof,  or  to  participate  in  the  making  or  paying 
of  any  dividends  of  an  operating  carrier  from  any  funds  properly  in- 
cluded in  capital  account."  Any  violation  of  these  provisions  is  de- 
clared to  be  a  misdemeanor,  and  is  punishable,  on  conviction,  by  a  fine 
of  not  less  than  $1,000  nor  more  than  $10,000,  or  by  imprisonment  for 
not  less  than  one  year  nor  more  than  three  years,  or  by  both  such  fine 
and  imprbonment.     (Par.  12.) 

^  Ibid.,  Sec  422,  amending  the  Interstate  Commerce  Act  by  insertiog  a 
new  section,  to  be  designated  as  Sec  15a. 
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This  rule,  as  incorporated  in  the  act,  is  a  dear  expression  of 
public  pdicy;  it  is  free  from  technical  complexities  or  con- 
fusing legislative  verbiage.  ''In  the  exercise  of  its  power  to 
prescribe  just  and  reasonable  rates/'  the  declaration  specifies, 
"the  Commission  shall  initiate,  modify,  establish  or  adjust  such 
rates  so  that  carriers  as  a  whole  (or  as  a  whole  in  each  of  such 
rate  groups  or  territories  as  the  Commission  may  from  time  to 
time  designate)  will,  under  honest,  efficient  and  economical 
management  and  reasonable  expenditures  for  maintenance  of 
way,  structures  and  equipment,  earn  an  aggr^iate  annual  net 
railway  operating  income  equal,  as  nearly  as  may  be,  to  a  fair 
return  upon  the  aggr^iate  value  of  the  railway  property  of  such 
carriers  held  for  and  used  in  the  service  of  transportation." 
This  general  enunciation  of  policy  does  not  deprive  the  Commis- 
sion of  reasonable  latitude  in  modif3dng  or  adjusting  particular 
rates  that  are  deemed  to  be  unjust  or  unreasonable,  nor  does  it 
prevent  the  Commission  from  prescribing  different  charges  for 
different  sections  of  the  country.'* 

In  its  application  of  the  principle  as  thus  formulated  the 
Commission  is  directed  to  determine  and  announce,  from  time 
to  time,  what  percentage  of  the  aggr^iate  property  value  of  the 
railroads  constitutes  a  fair  return — ^this  percentage  to  be  uni- 
form for  all  rate  groups  or  territories  that  may  be  established 
by  the  Commission.  In  reaching  its  decision  as  to  what  con- 
stitutes a  fair  return,  the  Commission,  according  to  its  legis- 
lative instructions,  is  not  to  confine  itself  to  the  mere  prevention 
of  confiscatory  adjustments.  It  must  give  "due  consideration, 
among  other  things,  to  the  transportation  needs  of  the  country 
and  the  necessity  (under  honest,  efficient,  and  economical  man- 
agement of  existing  transportation  facilities)  of  enlarging  such 
facilities  in  order  to  provide  the  people  of  the  United  States  with 
adequate  transportation.''  For  the  period  of  two  years  begin- 
ning March  i,  1920,  however.  Congress  assumed  the  burden, 
through  direct  legislative  enactment,  of  determining  what  con- 

^Ibid,,  Sec  422,  par.  (2). 
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stitutes  a  fair  return.  The  G)mmission  was  ordered  to  ''take 
as  such  fair  return  a  sum  equal  to  5>4  per  centtun  of  such 
aggregate  value,  but  may,  in  its  discretion,  add  thereto  a  sum 
not  exceeding  one-half  of  one  per  centum  of  such  ag^egate 
value  to  make  provision  in  whole  or  in  part  for  improvements, 
betterments  or  equipment,  which,  according  to  the  accounting 
system  prescribed  by  the  Commission,  are  chargeable  to  capital 
account."  •• 

The  valuation  upon  which  the  fair  return  is  to  be  computed 
is  to  be  determined  from  time  to  time,  and  as  often  as  may  be 
necessary,  by  the  Commission;  but  the  results  of  the  federal 
valuation  of  railroads  now  in  progress  may  be  utilized  as  far  as 
they  are  available,  and  when  this  valuation  has  been  finally  com- 
pleted with  r^iard  to  the  railway  property  of  any  carrier,  the 
value  so  ascertained  must  be  accepted  by  the  Commission  for 
the  purpose  of  determining  the  "aggr^;ate  value"  upon  which 
the  fair  return  is  to  be  based.  Due  consideration  must  be 
given  to  all  the  elements  of  value  recognized  by  law  for  rate- 
making  purposes,  and  the  property  investment  account  of  the 
carriers  is  to  receive  only  such  consideration  as  it  is  legally 
entitled  to  in  the  establishment  of  such  values  for  rate-making 
purposes.*^ 

Express  recognition  is  then  given  to  the  probable  emergence 
of  earnings  in  excess  of  a  fair  return,  because  of  the  coexist- 
ence of  strong  and  weak  roads,  and  prindples  are  formulated 
and  machinery  established  for  the  disposition  of  these  excess 
earnings.  The  basic  assumption  of  these  novel  provisions  is 
that  the  public  is  equitably  entitled  to  railway  operating  income 
in  excess  of  a  fair  return  on  the  value  of  railway  property. 
This  assumption,  and  the  circumstances  inherent  in  railway 
rate-making  which  give  rise  to  surplus  returns,  are  specifically 
enunciated.  The  fundamental  paragraph  of  the  excess  earnings 
provisions  reads :  ^'Inasmuch  as  it  is  impossible  (without  r^^u- 

^Ihid.,  Sec  422,  par.  (z\ 
^Ibid.,  Sec.  423,  par.  (4). 
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lation  and  control  in  the  interest  of  the  commerce  of  the 
United  States  considered  as  a  whole)  to  establish  uniform 
rates  upon  competitive  traffic  which  will  adequately  sustain  all 
the  carriers  which  are  engaged  in  such  traffic  and  which  are 
indispensable  to  the  communities  to  which  they  render  the  serv- 
ice of  transportation,  without  enabling  some  of  such  carriers 
to  receive  a  net  railway  operating  income  substantially  and 
unreasonably  in  excess  of  a  fair  return  upon  the  value  of  their 
railway  property  held  for  and  used  in  their  service  of  transpor* 
tation,  it  is  hereby  declared  that  any  carrier  which  receives  such 
an  income  so  in  excess  of  a  fair  return,  shall  hold  such  part 
of  the  excess,  as  hereinafter  prescribed,  as  trustee  for,  and 
shall  pay  it  to,  the  United  States."  ** 

One-half  of  all  net  operating  income  in  excess  of  6  per  cent, 
must  be  placed  in  a  reserve  fund  established  and  maintained 
by  the  individual  carriers,  and  the  remaining  one-half  must  be 
paid  to  the  Interstate  Commerce  Commission,  within  four 
months  following  the  period  for  which  such  excess  earnings  are 
found  to  have  been  realized,  for  the  purpose  of  establishing 
and  maintaining  a  general  railroad  contingent  fund.^' 

The  reserve  fund  of  each  carrier  can  be  used,  to  the  extent 
that  its  net  operating  income  for  any  year  is  less  than  6  per 
cent.,  for  the  purpose  of  paying  interest  or  dividends  on  its 
bonds,  stocks,  or  other  securities,  or  rentals  for  leased  roads,  but 
for  no  other  purpose.  The  carriers'  reserve  funds  need  not  be 
accumulated  beyond  a  sum  equal,  in  each  case,  to  5  per  cent, 
of  the  value  of  their  property,  and  when  so  accumulated  the  car- 
riers' portions  of  their  excess  income  may  be  used  by  them 
for  any  lawful  purpose.  Furthermore,  any  carrier,  or  cor- 
poration organized  to  become  a  carrier,  which  proposes  to 
undertake  the  construction  and  operation  of  a  new  line,  may, 
by  petitioning  the  Commission,  be  permitted  to  retain  for  a 
period  not  exceeding  ten  years  all  its  earnings  derived  from 
such  new  construction,  to  be  used  by  it  for  any  lawful  pur- 


*^Ibid.,  Sec  422,  par.  (O. 

".  (o). 


^Ibid.,  Sec.  422,  par. 
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pose,  provided  the  work  of  construction  is  completed  within  a 
period  to  be  designated  by  the  Commission.^ 

The  general  railroad  contingent  fund  is  to  be  administered  as 
a  revolving  fund  by  the  Commission,  and  is  to  be  used  by  it 
"in  furtherance  of  the  public  interest  in  railway  transportation 
either  by  making  loans  to  carriers  to  meet  expenditures  for 
capital  account  or  to  refund  maturing  securities  originally  issued 
for  capital  account,  or  by  purchasing  transportation  equipment 
and  facilities  and  leasing  the  same  to  carriers."  The  procedure 
to  be  followed  by  the  carriers  in  making  application  for  loans, 
the  nature  of  the  investigation,  and  the  terms  and  conditions 
of  the  Commission's  grant  are  similar  in  character  to  those 
prescribed  in  making  loans  to  the  railroads  during  the  period 
of  transition  to  private  management  as  previously  explained. 
In  order  that  the  general  railroad  contingent  fund  may  be  used 
for  the  acquisition  and  leasing  of  railway  equipment  and  facili- 
ties, the  Commission  is  clothed  with  broad  powers  whereby  it 
may  purchase,  sell,  and  contract  for  the  construction,  repair, 
and  replacement  of  such  equipment  and  facilities,  and  may  de- 
termine the  rules  and  regulations,  and  terms  and  conditions, 
under  which  the  leases  will  be  granted.  It  is  expressly  pro- 
vided, however,  that  the  rental  charges  agreed  upon  between 
the  Commission  and  each  carrier  involved  shall  be  at  least  suffi- 
cient to  pay  a  return  of  6  per  cent,  annually  on  the  value  of  the 
equipment  or  facilities  leased,  in  addition  to  a  proper  allowance 
for  depreciation.  All  rental  charges  or  other  payments,  includ- 
ing amounts  resulting  from  actual  sale,  received  by  the  Com- 
mission in  connection  with  equipment  and  facilities,  as  well  as 
the  loans  to  carriers,  and  the  interest  thereon,  that  may  be 
received  from  time  to  time,  must  be  placed  in  the  general  rail- 
road contingent  fund.** 

*"/W(f.,  Sec.  422,  pars.  (7),  (8),  (18). 

**/6«/.,  Sec.  422,  pars.  (10),  (11),  (12),  (13),  {14),  (15).  (16). 
There  is  a  specific  declaration  that  the  provisions  govemii^  rate-makiiig, 
the  rate  of  return,  and  excess  earnings  as  described  above  are  not  to  be 
construed  as  depriving  shippers  of  their  right  to  reparation  because  of 
excessive  or  discriminatory  charges,  but  that  "no  shipper  shall  be  entitled 
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§5.    Railroad  Labor  and  Continuity  of  Operation  *• 

The  labor  provisions  of  the  Transportation  Act  are  entirely 
new  to  the  federal  scheme  of  regulation.  They  are  the  outcome 
of  the  frequent  recurrence  of  labor  difficulties  during  recent 
years,  and  of  the  experience  of  the  Railroad  Administration  in 
adjusting  labor  relationships  during  the  Federal  Q)ntrol  period. 
They  aim  primarily  to  establish  machinery  for  the  settiement 
of  disputes  between  the  carriers  and  their  employees  and  sub- 
ordinate officials.**  The  jurisdiction  of  the  agencies  contem- 
plated by  the  labor  provisions,  and  of  the  public  authorities 
established  by  them,  extends  to  all  matters  involving  grievances, 
rules,  working  conditions,  and  wages ;  but  it  is  largely  appellate 
in  character,  and  no  authority  is  vested  in  these  bodies  for  the 
enforcement  of  their  orders  or  decisions.  Primary  reliance  is 
placed  upon  conference  and  accommodation  between  the  parties 
directiy  involved;  then  the  voluntary  and  governmental  agen- 
cies may  be  resorted  to;  but  final  success  in  preventing  dis- 
ruption of  the  transportation  service  is  dependent  upon  the 
strength  with  which  the  forces  of  public  opinion  operate.  Noth- 
ing in  the  new  legislation  provides  for  compulsory  submission 
of  disputes  to  public  authority  or  for  compulsory  enforcement 
of  such  settlements  as  may  be  directed  by  public  authority. 

That  it  is  the  intent  of  the  labor  sections  to  emphasize  the 
desirability  of  private  settiement  of  labor  disputes  is  attested 
by  the  character  of  the  legislative  declaration  which  precedes 
the  provision  for  machinery  of  adjustment.  It  is  made  the  duty 
"of  all  carriers  and  their  officers,  employees,  and  agents  to  exert 
every  reasonable  effort  and  adopt  every  available  means  to  avoid 
any  interruption  to  the  operation  of  any  carrier  growing  out  of 
any  dispute  between  the  carrier  and  the  employees  or  subor- 

to  recover  upon  the  sole  ground  that  any  particular  rate  may  reflect  a 
proportion  of  excess  income  to  be  paid  by  the  carrier  to  the  Com- 
mission in  the  public  interest."    (Par.  [17]). 

•C/.  Ch.  IX,  supra, 

^Transportation  Act,  1920,  Title  III,  Disputes  Between  drriers  and 
Their  Employees  and  Subordinate  Officials,  Sees.  300-316. 
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dinate  officials  thereof.  All  such  disputes  shall  be  considered 
and,  if  possible,  decided  in  conference  between  representatives 
designated  and  authorized  so  to  confer  by  the  carriers,  or  the 
employees  or  subordinate  officials  thereof,  directly  interested 
in  the  dispute."  Upon  failure  to  reach  a  decision  through 
conference,  the  dispute  must  be  referred  to  such  board  as  is 
authorized  by  subsequent  provisions  to  hear  and  decide  contro- 
versies of  the  character  involved.*^ 

Provision  is  then  made  for  the  establishment  of  Railroad 
Boards  of  Labor  Adjustment  by  agreement  between  the  carriers 
(individually,  or  in  groups,  or  as  a  whole)  and  their  employees 
(or  organizations,  or  groups  of  organizations,  of  employees). 
The  formation  of  these  Adjustment  Boards  is  entirely  optional 
with  the  railroads  and  their  labor  forces.  Each  Adjustment 
Board  thus  organized,  however,  must  examine  and  decide  any 
dispute  involving  only  grievances,  rules,  or  working  conditions 
which  has  not  been  adjusted  by  conference  between  the  parties 
immediately  involved,  upon  application  of  the  chief  executive 
of  any  carrier  or  organization  of  employees,  upon  the  written 
petition  of  not  less  than  lOO  unorganized  employees,  upon  the 
AdjHistment  Board's  own  motion,  or  upon  the  request  of  the 
Railroad  Labor  Board.  It  is  to  be  noted  that  the  jurisdiction  of 
the  Adjustment  Boards  does  not  extend  to  disputes  as  to 
wages,  and  that  no  authority  is  vested  in  these  boards  to  enforce 
their  decisions  even  as  to  grievances,  rules,  and  working  con- 
ditions.** 

The  regulation  of  wages,  and  the  major  responsibility  for 
preventing  interruption  of  the  transportation  service,  are  cen- 
tered in  the  Railroad  Labor  Board  created  by  the  new  act. 
This  board  is  composed  of  nine  members  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate. 
Three  of  its  members  constitute  the  labor  group,  and  are  selected 
from  not  less  than  six  nominees  provided  by  the  employees; 
three  of  them  constitute  the  management  group,  and  are  selected 

•  Sees.  302,  303. 
^Ibid.,  Sees.  303,  303. 
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from  not  less  than  six  nominees  provided  by  the  carriers;  the 
remaining  three  constitute  the  public  g^oup,  and  are  chosen 
directly  by  the  President.  If  the  carriers  or  employees  fail  to 
make  nominations  as  lawfully  required,  the  President  is  author- 
ized to  make  the  necessary  appointments  directly,  selecting,  as 
far  as  practicable,  individuals  associated  in  interest  with  the 
group  to  be  represented.  Members  of  the  Labor  Board  who, 
during  their  term  of  office,  are  members  of,  or  hold  office  in, 
or  are  employed  by,  any  labor  organization  or  carrier,  or  have 
any  pecuniary  interest  in  any  railroad  corporation,  are  ineligible 
to  further  membership  in  the  board.  The  members  of  the 
board  are  to  hold  office  for  a  term  of  five  years  (except  that, 
of  the  original  members,  one  from  each  g^oup  is  to  be  appointed 
for  three  years,  one  for  two  years,  and  one  for  one  year),  and 
the  annual  salary  is  fixed  at  $10,000.  The  central  offices  must 
be  maintained  in  Qiicago,  but  the  board  may  meet  elsewhere 
in  its  discretion.  It  is  given  authority  to  issue  subpoenas  re- 
quiring the  attendance  of  witnesses  and  the  production  of 
books  and  papers,  and  it  is  empowered,  through  its  members, 
employees,  or  agents,  to  have  access  to,  examine,  and  copy  such 
books,  accounts,  records  or  correspondence  as  relate  to  any 
matter  which  it  has  authority  to  investigate.^* 

The  jurisdiction  of  the  Railroad  Labor  Board  in  the  settle- 
ment of  disputes  extends  to  three  distinct  groups  of  cases. 
In  the  first  place,  it  is  directed  to  hear  and  decide  such  disputes 
concerning  grievances,  rules,  and  working  conditions  as  are 
certified  to  it  by  any  Adjustment  Board  because  that  body  is 
unable  to  settle  them.  Secondly,  where  no  appropriate  Adjust- 
ment Board  has  been  organized,  disputes  as  to  grievances,  rules, 
or  working  conditions  which,  because  of  failure  to  reach  agree- 
ment through  conference,  would  otherwise  come  before  an 
Adjustment  Board,  must  be  received  for  hearing  and  decision 
by  the  Labor  Board,  at  the  request  of  the  carriers  or  employees 
(in  the  same  manner  as  it  would  normally  reach  an  Adjustment 

•/WA,  Sees.  304, 305, 306,  308(2),  310,  311, 
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Board),  or  upon  the  Labor  Board's  own  motion  if  it  believes 
that  the  dispute  is  likely  to  interrupt  commerce  substantially. 
Finally,  the  Labor  Board  is  clothed  with  authority  to  adjust  dis- 
putes involving  railway  wages.  Upon  the  application  of  the 
chief  executive  of  a  carrier  or  of  an  organization  of  employees, 
or  upon  written  petition  of  not  less  than  loo  unorganized 
employees,  or  upon  its  own  motion  when  traffic  interruption  is 
threatened,  the  Labor  Board  must  hear  and  decide  all  disputes 
with  respect  to  wages  and  salaries  of  employees  and  subordinate 
officials  which  have  failed  to  be  adjusted  through  private  con- 
ference. And  even  in  those  cases  where  agreement  as  to  wages 
has  been  reached  through  private  conference,  the  Labor  Board 
may,  on  its  own  motion,  within  ten  days  after  such  agreement, 
suspend  the  operation  of  the  agreement  or  decision,  if  it  '"is  of 
the  opinion  that  the  decision  involves  such  an  increase  in  wages 
or  salaries  as  will  be  likely  to  necessitate  a  substantial  readjust- 
ment of  the  rates  of  any  carrier."  The  agreement  or  decision 
so  suspended  must  then  receive  a  hearing  and  the  board  must 
affirm  or  modify  it  as  soon  as  practicable.  Decisions  of  the 
Labor  Board  in  all  these  matters  must  have  the  concurrence 
of  not  less  than  five  of  its  nine  members,  and  in  case  of  a 
decision  involving  wages  and  salaries,  at  least  one  of  the  repre- 
sentatives of  the  public  must  concur .'^^ 

The  general  character  of  the  legislative  policy  toward  labor 
is  reflected  in  the  provision  that  all  the  decisions  of  the  Labor 
Board  with  regard  to  wages  or  salaries  and  of  the  Labor  Board 
or  Adjustment  Boards  with  r^^rd  to  working  conditions  "shall 
establish  rates  of  wages  and  salaries  and  standards  of  working 
conditions  which  in  the  opinion  of  the  board  are  just  and 
reasonable."  And  the  Labor  Board  is  instructed,  in  determin- 
ing the  justness  and  reasonableness  of  wages,  salaries,  and 
working  conditions,  to  take  into  account,  among  other  con- 
siderations :  the  scales  of  wages  paid  for  similar  kinds  of  work 
in  other  industries ;  the  relation  between  wages  and  the  cost  of 

-/tirf.,  Scc.307  (a),  (b),  (c). 
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living;  the  hazards  of  the  employment;  the  training  and  skill 
required ;  the  degree  of  responsibility ;  the  character  and  regu- 
larity of  the  emplo3rment ;  and  inequalities  of  increases  in  wages 
or  of  treatment  as  a  result  of  previous  wage  orders  or  adjust- 
ments. These  standards  are  very  comprehensive  and  are  clearly 
designed  to  produce  equitable  adjustments  of  wages  and  work- 
ing conditions.  In  practice,  however,  much  will  necessarily 
depend  upon  the  relative  weight  accorded  to  each  of  the  factors 
enumerated.*^ 

The  effectiveness  of  the  labor  provisions  will  depend,  very 
largely,  on  whether  public  opinion  will  prove  strong  enough  to 
compel  strict  observance  of  the  orders  of  the  Railroad  Labor 
Board,  despite  the  absence  of  penal  sanctions.  The  law  merely 
provides  that  its  decisions  shall  be  entered  upon  the  records 
"and  copies  thereof,  together  with  such  statement  of  facts 
bearing  thereon  as  the  board  may  deem  proper,  shall  be  imme- 
diately communicated  to  the  parties  to  the  dispute,  the  Presi- 
dent, each  Adjustment  Board,  and  the  Commission,  and  shall 
be  given  further  publicity  in  such  manner  as  the  Labor  Board 
may  determine."  When  the  Labor  Board  has  reason  to  believe 
that  any  decision  rendered  by  itself  or  by  an  Adjustment  Board 
has  been  violated  by  any  carrier  or  organization  of  employees, 
it  may  on  its  own  initiative  investigate  and  determine  whether 
there  has  been  any  such  violation.  Even  in  that  case,  however, 
the  Labor  Board  is  merely  empowered  to  make  its  decision 
public  in  such  manner  as  it  may  determine.  In  other  words, 
the  force  of  public  opinion  is  relied  upon  as  the  ultimate  agency 
through  which  the  labor  relationships  prescribed  by  governmen- 
tal authority  must  be  enforced."* 

^Ihid.,  Sec  307,  par.  (d). 

^Ibid.,  Sec.  307,  par.  (c) ;  Sec.  313.  There  arc  also  many  miscellaneous 
provisions  in  the  Transportation  Act,  defining,  for  the  most  part,  the 
private  rights,  in  various  connections,  of  carriers  and  shippers,  and 
possessing  but  a  remote  bearing  upon  the  important  public  questions 
involved  in  the  railroad  problem.  It  should  be  added,  however,  that 
the  Interstate  Commerce  Commission  is  enlarged  so  as  to  consist 
of  eleven  members,  and  the  annual  salary  of  the  commissioners  is  raised 
to  $i2,ooa 


CHAPTER  XII 

THE   CHARACTER  OF  THE  ADJUSTMENT 

Our  final  task  is  to  present  an  appraisal  of  the  railroad  situa* 
tion  following  the  return  of  the  roads  to  private  management 
under  the  regulatory  system  established  by  the  Transportation 
Act.  This  will  necessitate  an  examination  of  the  shortcomings 
of  the  settlement,  of  the  constructive  features  of  the  adjustment, 
and  of  the  elements  of  the  railroad  outlook.  This  undertaking 
need  not  be  based  altogether  upon  a  priori  considerations.  The 
first  year  of  the  Esch-Cummins  Act  was  a  very  eventful  one; 
and  while  it  cannot  provide  an  adequate  test  of  the  new  legisla- 
tion, a  brief  sketch  of  immediate  developments  will  lend  assis- 
tance in  formulating  a  sound  interpretation. 

§J.    The  First  Year  of  the  New  Legislation 

Direct  governmental  responsibility  toward  the  railroads  was 
not  completely  terminated  with  the  relinquishment  of  Federal 
Control.  A  twofold  financial  obligation  remained:  first,  the 
guaranty  of  the  standard  return  was  continued  for  a  period  of 
six  months ;  and  second,  provision  was  made  for  new  loans  for 
the  capital  account. 

Most  of  the  carriers  availed  themselves  of  the  protection  of 
the  six-months'  extension  of  the  standard  return.  Only  35 
operating  corporations  elected  to  resume  private  management 
on  their  own  responsibility ;  666  of  them  chose  the  safer  alter- 
native of  the  government  guaranty.  The  necessity  of  the 
guaranty,  and  the  wisdom  of  the  roads  in  accepting  it,  were 
demonstrated  by  the  results.    Although  the  voltune  of  traffic 

432 
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remained  favorable  throughout  the  six-months'  period,  the 
continuation  of  tfie  level  of  transportation  charges  operative 
under  Federal  Control,  coupled  with  increased  wages  and 
mounting  costs,  resulted  in  a  net  operating  deficit  of  about 
$200,000,000,  which,  together  with  the  guaranteed  standard 
return,  imposed  upon  the  Government  a  total  obligation  in 
excess  of  $600,000,000.  Without  this  transitional  saf^^uard, 
a  large  proportion  of  the  roads  would  have  faced  receivership. 
It  is  to  be  noted,  however,  that  considerable  difficulty  was  en- 
countered in  making  the  protection  of  the  guaranty  practically 
available  for  the  railroads.  Many  carriers  found  a  pressing 
current  need  for  funds,  and  made  application  to  the  Govern- 
ment for  advances.  But  after  the  Treasury  Department,  upon 
the  recommendation  of  the  Interstate  Commerce  Commission, 
had  advanced  some  $254,000,000,  further  "piece-meal"  pay- 
ments were  refused,  pending  a  final  determination  of  the  extent 
of  the  Government's  indebtedness  in  each  case.  From  the 
standpoint  of  the  railroads,  the  situation  was  critical,  since 
months  of  laborious  computation  (aside  from  the  contingency 
of  prolonged  litigation)  might  thereby  be  allowed  to  elapse, 
while  the  corporations  were  in  urgent  need  of  immediate 
resources  for  interest  payments  and  even  for  operating  ex- 
penses. The  necessity  for  relief  was  widely  recognized,  but 
not  until  about  a  year  after  the  passage  of  the  Transportation 
Act — ^through  the  enactment  of  the  Winslow  amendment  Feb- 
ruary 26,  1921 — were  the  carriers  accorded  the  full  d^jee  of 
protection  originally  intended. 

The  second  important  phase  of  transitional  policy  was  the 
extension  to  the  carriers  for  a  period  of  two  years  of  the  privi- 
lege of  utilizing  the  credit  of  the  Government  in  raising  funds 
for  the  capital  account.  For  this  purpose  the  sum  of  $300,- 
000,000  had  been  appropriated  as  a  'devolving  fund,"  and  its 
administration  entrusted  to  the  Interstate  Commerce  Commis- 
tion.  In  view  of  the  fact  that  the  interest  rate  on  these  govern- 
mental loans  was  limited  to  6  per  cent.,  while  market  rates  on 
excellent  security  ran  as  high  as  8  to  9  per  cent.,  requests  for 
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aid  far  exceeded  the  capital  available.  On  June  7,  1920,  the 
G>mmission  made  the  following  tentative  apportionment  of 
the  fund :  for  the  acquisition  of  freight  cars,  $75,000,000 ;  for 
the  acquisition  of  freight  and  switching  locomotives,  $50,- 
000,000;  for  additions  and  betterments  to  promote  the  move- 
ment of  freight-train  cars,  $73,000,000 ;  for  maturing  indebted- 
ness, $50,000,000;  for  short-line  railroads,  $12,000,000;  and  as 
a  temporary  reserve  for  claims  and  judgments  against  the 
United  States  arising  out  of  Federal  Control,  $40,000,000.^ 
With  the  aid  of  committees  of  the  Association  of  Railway 
Executives  and  the  American  Short  Line  Railroad  Association, 
changes  in  the  apportionment  for  these  various  purposes  were 
subsequently  made,  and  the  applications  of  individual  carriers 
certified  by  the  Commission.  The  process  of  extending  loans 
was  somewhat  retarded  by  the  requirement  of  an  unqualified 
finding  that  the  sums  certified  for  the  various  roads  were  not 
obtainable  elsewhere.  After  a  hearing  held  on  September  23, 
1920,  the  Commission  accepted  the  consensus  of  opinion 
''that  inability  of  an  applicant  for  a  loan  to  provide  itself  with 
the  funds  necessary  from  other  sources  should  not  be 
interpreted  as  absolute  inability,  but  that  if  the  terms  and 
conditions  under  which  funds  could  be  obtained  from  other 
sources  are  so  burdensome  that  they  should  not,  in  the  exercise 
of  a  wise  business  discretion,  be  accepted,  the  finding  could 
properly  be  made  that  the  applicant  is  unable  to  obtain  the  funds 
necessary  for  the  purposes  of  the  loan  from  other  sources."  * 

Probably  the  most  important  development  dtiring  the  first 
year  of  the  new  legislation  that  possesses  permanent  significance 
was  the  increase  in  transportation  charges  which  became  effec- 
tive August  26,  1920.  Almost  immediately  after  the  restoration 
of  private  management  the  Commission  requested  the  carriers 

« 

^For  further  data  with  regard  to  "loans  to  carriers  daring  transition 
period,"  see  Thirty-fourth  Annual  Report  of  the  Interstate  Commerce 
Commission,  ig20,  pp.  30-33. 

■/Wd.,  p.  33. 
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to  prepare  petitions  for  the  rate  advances  which  they  deemed 
necessary.  Applications  were  filed  toward  tfie  end  of  April 
and  early  in  May.  They  called  for  substantial  horizontal  ad- 
vances on  a  percentage  basis.  The  Commission  held  hearings 
on  these  proposals  for  a  period  of  five  weeks,  beginning  late 
in  May  and  ending  early  in  July.  The  final  decision  of  the 
Commission  was  a  very  complex  one,  not  alone  because  the 
entire  country  was  to  be  affected,  but  because  this  was  to 
constitute  the  first  rate  determination  under  the  new  provisions 
of  the  Transportation  Act.  There  were  many  difficulties,  and 
little  guidance  through  precedent. 

First,  it  was  necessary  to  determine  whether  rates  should 
be  adjusted  for  the  country  as  a  whole,  or  for  specific  rate 
groups  or  territories.  As  early  as  March  22^  1920,  this  ques- 
tion had  been  argued  before  the  Commission,  and  the  prepon- 
derance of  opinion  favored  the  utilization  of  the  three  classi- 
fication territories — official,  southern,  and  western — ^as  rate 
groups.  The  carriers  therefore  prepared  their  petitions  and 
supporting  evidence  on  this  basis.  The  Commission  finally 
adopted  four  groups:  Eastern,  Southern,  Western,  and 
Mountain-Pacific — ^the  western  classification  territory  being 
divided  into  the  Western  group  and  the  Mountain-Pacific 
group,  "the  territory  west  of  the  Colorado  common  points" 
constituting  the  new  group.' 

The  next  problem  was  to  ascertain  the  valuation,  for  rate- 
making  purposes,  to  be  assigned  to  the  property  of  the  roads 
in  each  of  these  groups.    The  Commission  gave  due  considera- 

•  "The  record  shows  that  the  principal  railroads  serving  the  territory 
west  of  the  Colorado  common  points,  especially  the  so-called  transcon- 
tinental railroads  as  a  whole,  are  in  a  substantially  better  financial 
condition  than  other  carriers  in  the  western  territory.  It  also  shows 
that  Hm,  rates,  generally  speaking,  are  materially  higher  in  the  region 
west  of  the  Colorado  common  points  than  in  the  part  of  the  western 
territory  lying  east  thereof.  Considering  the  whole  situation  it  is  our 
view  that  the  territory  west  of  the  Colorado  common  points  and  the 
traffic  to  and  from  that  territory  may  properly  be  given  separate  treat- 
ment" Ex  Parte  74  (In  the  matter  of  the  applications  of  carriers 
in  official,  southern,  and  western  classification  territories  for  authority 
to  increase  rates),  pp.  224-225. 
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tion  to  aU  the  elements  presented  by  the  record:  to  the  claim 
of  the  carriers  that  the  ^'aggregate  amount  carried  as  book  cost 
of  plant  and  equipment''  be  taken  as  the  value  base;  to  the 
results  of  its  own  valuation  of  railroad  properties  as  far  as 
available ;  to  the  investment  accounts  of  the  roads  as  maintained 
since  1907  under  its  supervision;  to  the  ^'probable  earning 
capacity  of  the  properties  under  particular  rates  prescribed 
by  law  and  the  sums  required  to  meet  operating  expenses,  sepa- 
rately and  collectively;"  to  the  amount  and  market  value  of 
railroad  stocks  and  bonds;  to  ''the  fact  that  the  carriers  are 
operating  units  and  going  concerns"  viewed  "in  the  light  of 
the  financial  history  of  the  transportation  system  of  the  United 
States ;"  to  the  "needs  for  working  capital,  and  materials  and 
supplies  on  hand."  On  the  basis  of  this  record,  but  without 
explaining  the  methods  by  which  it  reached  its  results,  the 
Conmiission  concluded  that  the  total  value  of  the  railroad  prop- 
erties "for  the  purposes  of  this  particular  case"  was  $18,900,- 
000,000.  The  book  cost  of  the  roads,  as  of  December  31,  1919, 
presented  by  the  carriers  totaled  $20,040,572,611.  The  Com- 
mission's valuation  by  groups  was  about  25^  per  cent,  lower 
than  that  of  the  eastern  carriers,  and  more  than  8  per  cent, 
lower  than  that  of  the  southern  and  western  roads.* 

Under  the  Transportation  Act  the  carriers  were  entitled  to 
a  return  of  $j4  per  cent,  on  the  value  of  the  property  in  each 
rate  group,  and  to  an  additional  yi  oi  i  per  cent.,  within  the 
discretion  of  the  Commission.  In  view  of  the  shortage  of 
equipment  and  the  difficulties  of  financing,  the  Commission 
readily  granted  the  maximum  rate  of  return  allowable  under  the 
law.  The  remaining  task,  therefore,  was  to  determine  the 
specific  increases  in  charges  necessary  to  yield  a  6  per  cent, 
return  on  a  total  valuation  of  $18,900,000,000,  or  a  net  oper- 
ating income  of  $1,134,000,000  annually.  In  order  to  perform 
this  task  effectively,  it  was  necessary  to  consider  the  stability 
of  the  existing  price  level,  to  take  into  account  the  wage  in- 

^  For  a  tabulation  by  groups  of  both  the  book  cost  of  the  properties 
and  of  the  valuation  of  the  Commission,  see  Ex  Parte  74*  PP*  2a8>2a9. 


THE  CHARACTER  OF  THE  ADJUSTMENT   437 

crease  of  more  than  $600,000,000  authorized  in  July  by  the  Rail- 
road Labor  Board,  and  to  estimate  the  probable  extent  of  traffic 
in  the  uncertain  period  following  the  award.  The  carriers  in 
eastern  territory  asked  for  an  increase  in  freight  rates  of  40 
per  cent.,  those  in  southern  territory  for  39  per  cent.,  and  those 
in  western  territory  for  32  per  cent.  The  Commission  granted 
the  full  40  per  cent,  for  the  roads  in  the  eastern  district,  reduced 
the  claim  of  the  southern  district  to  25  per  cent.,  and  allowed 
a  35  per  cent,  increase  for  the  roads  in  the  eastern  portion  of 
western  classification  territory  (to  the  western  district  as  de- 
fined by  the  Commission),  and  25  per  cent,  for  the  Mountain- 
Pacific  group.  The  increase  on  inter-group  rates  was  fixed 
^t  33%  per  cent.  In  addition,  a  flat  advance  of  20  per  cent, 
was  allowed  on  passenger  fares,  excess  baggage  rates,  and 
tariffs  for  milk  shipped  in  passenger  trains ;  and  a  50  per  cent, 
surcharge  was  authorized  upon  "the  space"  of  passengers  in 
sleeping  and  parlor  cars,  the  revenue  to  accrue  to  the  carriers. 
This  revision  of  railway  rates,  ordered  July  29,  was  put  into 
effect  August  26,  but  a  few  days  before  the  lapse  of  the  six 
months'  guaranty  period.  It  was  estimated  that  the  new  tariffs 
would  produce  an  increase  in  gross  annual  revenues  of  about 
$1,500,000,000. 

The  Interstate  Commerce  Commission  assumed  that  the 
state  commissions  would  permit  similar  rate  advances  on  intra- 
state hauls;  but  in  only  about  one-half  of  the  states  were  the 
increases  asked  by  the  carriers  in  accordance  with  the  Com- 
mission's order  approved  in  full.  In  a  few  of  the  states  in- 
creases were  altogether  denied ;  in  some  of  them  the  advances 
applied  for  were  reduced;  in  others  the  state  commissions 
pleaded  lack  of  jurisdiction.  The  state  decisions  were  con- 
tested before  the  Interstate  Commerce  Commission,  which  uni- 
formly declared  them  to  be  in  violation  of  the  provisions  of 
the  Transportation  Act,  and  ordered  the  carriers  to  increase 
their  rates  in  the  various  states  in  conformity  with  the  inter- 
state advances.  Not  until  the  early  months  of  1921,  however, 
were  the  railroads  finally  enabled  to  secure  the  desired  advances 
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over  the  entire  country.  The  question  of  the  validity  of  tiie 
Commission's  exercise  of  authority  over  intrastate  rates  is  now 
before  the  federal  courts.  The  chief  point  of  attack  is  cen- 
tered in  the  claim  that  the  state  rates  were  increased  by  the 
Commission  as  a  means  of  providing  additional  revenue  for  the 
carriers,  rather  than  to  prevent  discrimination  against  inter- 
state commerce.  The  trend  of  opinion  seems  to  indicate  that 
the  Interstate  Commerce  Commission  will  be  sustained — ^that 
the  principle  of  the  Shreveport  decision  will  be  extended,  if 
necessary — and  that  federal  authority  over  rate  r^^lation  will 
thereby  become  practically  exclusive. 

Next  to  the  rate  advances,  the  wage  increases  ordered  by  the 
Railroad  Labor  Board  exerted  the  most  significant  influence 
upon  the  financial  condition  of  the  carriers  during  the  first  year 
following  the  restoration  of  private  management.  The  wage 
demands  which  were  submitted  to  the  railroads  in  March,  1920, 
had  been  pending  for  more  than  a  year.  During  the  last  month 
of  Federal  Control  strikes  were  averted,  especially  among  the 
maintenance  workers  and  trainmen,  only  by  tfie  promise  of 
the  President  that  he  would  hasten  the  organization  of  the  labor 
machinery  to  be  provided  in  the  new  legislation,  in  order  that 
the  demands  of  the  men  might  be  given  early  consideration. 
The  Labor  Board  was  not  immediately  organized,  however,  and 
when  the  carriers  and  their  employees  failed  to  come  to  agree- 
ment, a  series  of  "unauthorized"  strikes  ensued,  beginning  in 
April  and  continuing  into  the  summer.  The  strikers  were 
chiefly  switchmen  and  yardmen ;  only  the  larger  terminals  were 
affected;  and  the  union  officials  refused  to  support  the  men. 
Since  the  switchmen  hold  key  positions,  however,  their  defection 
so  tied  up  the  traffic  in  terminal  yards  that  the  congestion  of 
freight  spread  to  the  entire  country,  and  a  complete  breakdown 
of  the  service  was  threatened."     These  strikes  hastened  the 

*".  .  .  on  account  of  the  switchmen's  strikes  the  railroads  'ceased 
to  function'  to  a  far  greater  extent  than  during  the  period  toward 
the  end  of  191 7  when  a  similar  statement  was  made  of  them  as  a 
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organization  of  the  Railroad  Labor  Board  on  April  14,  1920, 
and  hearings  on  the  wage  demands  were  begun  immediately. 
These  hearings  were  concluded  June  2,  and  the  increases  were 
ordered  July  20,  retroactive  to  May  i,  1920.* 

The  aggregate  demands  of  the  employees  have  been  officially 
estimated  at  about  $800,000,000;  the  annual  wage  increases 
authorized  by  the  Labor  Board  (as  estimated  by  the  Interstate 
Commerce  Commission  in  connection  with  the  rate  advances) 
was  about  $618,000,000.  Practically  all  classes  of  workers  on 
the  larger  transportation  systems  were  affected;  the  adjustment 
of  wages  on  the  short  line  railways  (as  well  as  the  question 
of  working  agreements)  were  postponed  for  future  decision. 
In  reaching  its  decision,  the  Labor  Board  gave  specific  consid- 
eration to  the  various  ''relevant  circumstances"  prescribed  by 
the  Transportation  Act,  and  adjusted  all  increases  on  the  basis 
of  the  schedules  then  in  force,  as  established  by  the  Railroad 
Administration  under  Federal  Control.  By  way  of  general 
conclusion  it  declared :  "It  has  been  found  by  this  Board  gen- 
erally that  the  scale  of  wages  paid  railroad  employees  is  sub- 
stantially below  that  paid  for  similar  work  in  outside  industry, 
that  the  increase  in  living  cost  since  the  effective  date  of  Gen- 
eral Order  No.  27  and  its  supplements  has  thrown  wages  below 
the  pre-war  standard  of  living  of  these  employees,  and  that 
justice  as  well  as  the  maintenance  of  an  essential  industry  in 
an  efficient  condition  require  a  substantial  increase  to  practically 
all  classes.''^ 


reason  for  their  taking  over  by  the  Government  .  .  ,"  Railway  Age, 
January  7,  1921,  p.  60.  "In  effect  it  was  as  if  about  750,000  cars  for 
the  time  being  had  ceased  to  exist  as  facilities  of  commerce."  Thirty- 
fourth  Annual  Report  of  the  Interstate  Commerce  Commission.  1920, 
p.  12. 

*  Eighteen  months  will  have  elapsed  when  this  decision  is  rendered 
from  the  original  presentation  in  January,  1919,  of  the  first  of  the 
requests  which  it  in  part  determines  ...  as  a  measure  of  justice  it 
was  decided  .  .  .  that  this  decision  .  .  .  would  be  effective  as  of  May 
1st,  1920.  .  .  "  United  States  Railroad  Labor  Board,  Decision  No.  2 
(Dockets  I,  2,  and  3),  p.  5. 

'  Ibid.,  p.  7. 
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The  full  financial  significance  of  both  the  rate  advance  and  the 
wage  increases  can  be  grasped  only  in  the  light  of  the  important 
traffic  developments  of  the  year. 

The  brisk  business  recovery  of  the  summer  of  1919  (after 
the  initial  depression  following  the  armistice),  coupled  with  the 
dislocation  of  service  incident  to  the  coal  strike  of  November, 
resulted,  upon  the  return  of  the  roads  in  March,  1920,  in  a 
large  number  of  cars  ''off  the  owning  lines,''  and  in  a  high 
percentage  of  bad  order  equipment.  The  carriers,  therefore, 
found  themselves  especially  unprepared  to  cope  with  the  diffi- 
culties of  the  switchmen's  strikes  in  April.  As  we  have  noted 
earlier,  there  was  a  general  tie-up  of  freight  cars  in  the  larger 
terminals,  and  a  complete  disruption  of  the  service  was 
threatened.  In  spite  of  the  efforts  of  the  roads  to  meet  the 
situation,  through  the  imposition  of  embargoes  and  the  intensive 
use  of  equipment,  foodstuffs,  coal,  and  raw  materials  were 
being  seriously  delayed.  By  May  15,  the  situation  was  so 
grave  that  the  carriers  petitioned  the  Commission  to  make  use 
of  its  emergency  powers  by  "(r)  the  giving  of  priority  and 
preference  in  movement  of  necessary  food,  fuel,  and  other 
vital  commodities;  (b)  the  relocation  of  empty  equipment; 
(c)  the  necessary  postponement  and  delay  of  loading  or  move- 
ment of  other  less  important  commodities ;  and  (d)  the  reduc- 
tion of  existing  passenger  service  as  far  as  might  be  necessary ; 
in  order  (e)  that  to  the  extent  necessary  to  accomplish  these 
purposes  the  carriers  might  be  relieved  from  the  operation  of 
Federal  and  state  laws  and  orders  recognized  under  ordinary 
transportation  conditions."  • 

The  Interstate  Commerce  Commission  decided  that  it  would 
be  unwise  to  issue  any  comprehensive  priority  or  preference 
orders,  but  it  did  at  once  determine  that  an  emergency  existed, 
and  on  May  20  began  to  take  the  traffic  situation  in  hand 
through  the  issue  of  a  series  of  "car  service  orders/'    These 

'Thirty-fourth  Annual  Report  of  the  Interstate  Commerce  Com- 
mission, 1920,  p.  14. 
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orders  dealt  chiefly  with  the  relocation  of  empty  cars,  the  pro- 
vision of  adequate  equipment  for  the  transport  of  coal,  and  the 
free  routing  of  freight.  Eastern  carriers  were  directed  to 
deliver  empty  box  cars  to  their  western  connections  to  aid  in 
the  movement  of  food  products,  while  open  top  equipment  was 
reserved  exclusively  for  coal  an4  was  hurried  to  the  east.  The 
Commission  cooperated  with  the  Car  Service  Division  of  the 
American  Railroad  Association  and  was  assisted  by  terminal 
committees,  similar  to  those  created  during  Federal  Control, 
at  the  important  industrial  centers.  Through  these  means 
freight  congestion  was  progressively  reduced,  and  the  roads 
were  enabled  to  handle  the  heaviest  traffic  in  their  history  for 
the  months  of  July,  August,  and  September.  "On  February 
27,"  reported  the  Commission,  "the  accumulations  of  freight 
were  103,237  cars.  For  April  the  daily  average  accumulations 
of  freight  were  208,698  cars,  and  inunediately  following  the 
outbreak  of  the  strike  mounted  to  more  than  287,000  cars.  The 
daily  average  in  July  had  been  reduced  to  101,612  cars,  and  by 
October  22  the  accumulations  were  reduced  to  39,807  cars, 
which  approximates  normal  condition."^  The  emergency  is 
believed  by  many  to  have  been  as  grave  as  that  in  the  winter 
of  1917,  and  the  tonnage  of  the  summer  months  was  unprece- 
dented. The  Commission  should  be  credited  with  noteworthy 
success  in  the  exercise  of  the  vast  "car  service"  powers  granted 
to  it  by  the  Transportation  Act. 

But  the  traffic  situation  was  radically  changed  in  the  course 
of  the  fall  months.  In  November  and  December  the  effects  of 
business  depression  began  to  be  acutely  felt,  and  railroad  traffic 
began  to  fall  off  sharply.  A  car  shortage  of  147,000  on  Sep- 
tember I,  had  been  turned  into  a  surplus  of  128,000  by  De- 
cember 23 ;  and  at  the  end  of  March,  1921,  there  were  496,000 
idle  cars  in  the  United  States — ^about  one-fifth  of  the  total 
equipment.  In  the  five-month  period  from  August,  1920,  to 
January,  1921,  there  was  a  decrease  of  26  per  cent,  in  ton  mile- 
age.   Between  October,  1920,  and  February,  1921,  there  was 

•/Wd.,  p.  16. 
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a  decrease  of  45  per  cent,  in  car  loading.  When  complete  traf- 
fic statistics  become  available^  the  decline  in  traffic  during  the 
depression  of  1920  and  1921  will  probably  be  found  to  be  the 
sharpest  with  which  the  roads  have  ever  had  to  contend. 

This  traffic  situation,  coupled  with  the  fact  that  the  wage 
increases  were  retroactive  to  May  i,  and  that  the  advance  in 
rates  did  not  become  effective  till  the  end  of  August  and  was 
not  fully  operative  on  intrastate  business  for  five  or  six  months 
thereafter,  rendered  the  financial  showing  of  the  carriers  for 
the  year  1920  the  worst  in  railroad  history.  The  total  net 
(q)erating  income  for  the  year  was  but  $62,264,421 — ^about  % 
of  I  per  cent,  on  the  "fair  value"  recognized  by  the  Commis- 
sion for  the  purpose  of  the  rate  advances — in  spite  of  the  fact 
that  gross  revenue  had  reached  the  extraordinary  figure  of 
$6,225402,762 — ^the  largest  sum  ever  paid  for  transportation 
service  in  a  single  year.  The  roads  were  saved  from  bank- 
ruptcy through  the  government  subsidies  during  the  first  eight 
months,  and  because  of  their  positive,  though  inadequate, 
financial  showing  from  September  to  the  end  of  the  year.  For 
January  and  February  they  had  received  about  $150,000,000 
under  their  Federal  Control  contracts;  for  the  period  from 
March  to  September  they  received  more  than  $600,000,000 
under  the  terms  of  the  transitional  guaranty ;  and  during  the 
remaining  four  months  their  net  earnings  were  somewhat  in 
excess  of  $225,000,000.  While  the  earnings  of  the  roads  for 
the  first  four  months  of  independent  operation  (from  Sep- 
tember I,  1920,  to  January  i,  1921)  fell  short  by  more  than 
one-third  of  the  amount  necessary  to  provide  the  6  per  cent, 
return  contemplated  by  the  Commission  in  the  rate  advances, 
the  financial  situation  actually  became  critical  during  the  first 
two  months  of  1921.  Preliminary  estimates  indicate  that  the 
railroads  incurred  a  net  operating  deficit  of  more  than  $8,000,- 
000  during  January  and  February,  1921,  more  than  $7,000,000 
of  which  resulted  from  the  operations  of  the  latter  month. 

These  financial  difficulties  created  a  serious  dilemma.    Fur- 
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ther  rate  advances  were  out  of  the  question — it  was  widely 
claimed  that  the  existing  charges  were  "exorbitant,"  and 
largely  responsible  for  the  decline  in  traffic — ^but  rate  reduc- 
tions, as  a  means  of  stimulating  the  volume  of  business,  were 
deemed  impossible  without  a  prior  readjustment  of  operating 
expenses.  Since  the  compensation  of  employees  constitutes 
the  predominant  expense  item,  the  carriers  turned  their  atten- 
tion to  the  labor  situation,  pleading,  in  the  first  instance,  for 
the  abrogation  of  the  national  agreements,  which  they  claimed 
to  be  one  of  the  primary  causes  of  excessive  labor  costs. 

The  question  as  to  the  continuance  of  the  national  agree- 
ments with  regard  to  working  conditions  that  had  been  "nego- 
tiated between  the  United  States  Railroad  Administration  and 
the  so-called  standard  recognized  labor  organizations"  first  came 
before  the  Labor  Board  April  i6,  1920,  as  part  of  the  dispute 
involving  the  demands  of  the  men  for  wage  increases.  In  its 
decision  of  July  20,  1920,  the  Board  ordered  the  continuance 
of  these  agreements,  unless  modified  through  mutual  assent  of 
any  carrier  and  its  employees,  until  further  hearings  might  be 
held  and  adequate  consideration  given  to  the  merits  of  the 
controversy.  (Decision  No.  2.)  These  "further  hearings" 
were  begun  January  10,  1921,  and  the  decision  of  the  Labor 
Board  was  rendered  April  14.  Although  the  Board  found  that 
the  conferences  between  the  carriers  and  their  employees  had 
been  but  "a  perfunctory  performance"  of  the  requirements  of 
the  Transportation  Act,  it  took  jurisdiction  of  the  dispute  be- 
cause it  was  one  "likely  substantially  to  interrupt  commerce/* 
Moreover,  the  Board  refused  to  vacate  its  functions  by  abro- 
gating the  agreements  at  once,  without  hearing,  in  spite  of  the 
vigorous  insistence  of  the  spokesmen  of  the  carriers  that  with- 
out such  relief  the  roads  faced  financial  disaster.  Its  decision 
was  based  on  a  vast  mass  of  evidence  and  argument.^® 

Aside  from  the  claim  of  the  railroads  that  the  prevailing 
adjustment  of  working  conditions  was  imposing  an  impossible 

^United  States  Railroad  Labor  Board,  Decision  No.  119  (Dockets  ; 

I,  2,  and  3),  April  14,  1921.  | 
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financial  burden  upon  them,  and  the  counterclaim  of  the  labor 
organizations  that  the  financial  difficulties  of  the  roads  were 
due  to  mismanagement,  argument  centered  upon  the  relative 
merits  of  national  and  collective,  as  against  local  and  individual, 
determination  of  working  rules.  The  labor  organizations  in- 
sisted that  the  national  agreements  constitute  just  and  reason- 
able rules  and  should  be  applicable  to  all  the  carriers;  that 
"local  conferences  requiring  necessarily  the  participation  of 
thousands  of  railway  employees  for  several  weeks  would  con- 
stitute an  economic  waste  and  would  produce  a  multiplicity  of 
controversies  as  well  as  irritation  and  disturi>ance" ;  that  ''to 
require  local  conferences  would  be  to  expose  the  local  organi- 
zations on  the  several  carriers  to  the  entire  power  and  weight 
of  all  the  carriers  acting  through  the  Association  of  Railway 
Executives  on  the  conferring  carrier";  that  "such  a  disparity 
of  force  would  produce  an  inequitable  result  highly  provocative 
of  discontent  and  likely  to  result  in  traffic  interruptions."  The 
carriers,  on  the  other  hand,  contended  that  the  national  agfree- 
ments  should  be  immediately  terminated  and  the  matter  ''re- 
manded to  the  individual  carriers  and  their  employees  for  ne- 
gotiation and  individual  agreement";  that  "rules  negotiated  by 
the  employees  and  officers  who  must  live  under  them  are  most 
satisfactory";  that  "substantial  differences  exist  as  between 
the  several  carriers  with  relation  to  the  demands  of  the  ser- 
vice" which  should  be  reflected  in  the  rules ;  that  "these  local 
differences  can  be  given  proper  consideration  only  by  local 
conferences."  ^* 

The  Labor  Board  recognized  some  merit  in  both  sets  of  con- 
tentions. It  refused  to  extend  the  national  agreements  indefi- 
nitely, being  unable  to  find  that  all  the  rules  embodied  in  them 
are  just  and  reasonable  and  equally  applicable  to  all  carriers; 
but  it  also  refused  to  terminate  these  agreements  at  once,  being 
unwilling  to  "leave  many  carriers  and  their  employees  without 
any  rules  regulating  working  conditions."  It  admitted  that 
certain  matters  in  the  national  agreements  "are  local  in  nature 

"  Ibid.,  p.  4. 
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and  require  consideration  of  local  condition^/'  but  contended 
that  other  matters  ''are  general  in  character  and  substantial  uni- 
formity in  rules  regulating  such  subject  matters  is  desirable/* 
The  action  of  the  Labor  Board  was  designed  to  combine  the 
advantages  of  both  methods  of  settlement — ^"to  secure  the 
performance  of  the  obligation  to  confer  on  this  dispute,  im- 
posed by  law  on  officers  and  employees  of  carriers,  to  bring 
about  the  recognition  in  rules  of  differences  between  carriers 
where  substantial,  to  preserve  a  degree  of  uniformity  in  rules 
regulating  subject  matters  of  a  general  nature,  to  prevent  to 
some  extent  the  operation  in  negotiations  of  a  possible  dis- 
parity of  power  as  between  the  carriers  and  their  employees, 
and  to  enable  the  representatives  of  employees  of  each  carrier 
and  the  officers  of  that  carrier  to  participate  in  the  formulation 
of  rules  under  which  they  must  live.  .  .  ."  In  view  of  the 
importance  of  the  controversy,  and  of  the  significance  of  the 
Board's  action  as  a  reflection  of  the  practical  functioning  of 
the  labor  machinery  established  by  the  new  legislation,  the 
brief  decision  of  the  Labor  Board  may  be  set  forth  in  full.** 

*'i.  The  direction  of  the  Labor  Board  in  Decision  No.  2, 
extending  the  rules,  working  conditions  and  agreements  in 
force  under  the  authority  of  the  United  States  Railroad  Ad- 
ministration, will  cease  and  terminate  July  i,  192 1. 

"2.  The  Labor  Board  calls  upon  the  officers  and  system  or- 
ganizations of  employees  of  each  carrier,  parties  hereto,  to 
designate  and  authorize  representatives  to  confer  and  to  decide 
so  much  of  this  dispute  relating  to  rules  and  working  conditions 
as  it  may  be  possible  for  them  to  decide.  Such  conferences 
shall  begin  at  the  earliest  possible  date.  Such  conferences  will 
keep  the  Labor  Board  informed  of  final  agreements  and  dis- 
agreements to  the  end  that  this  Board  may  know  prior  to  July 
I,  1921,  what  portion  of  the  dispute  has  been  decided.  The 
Labor  Board  reserves  the  right  to  terminate  its  direction  of 
Decision  No.  2  at  an  earlier  date  than  July  ist,  with  regard 
to  any  class  of  employees  of  any  carrier  if  it  shall  have  reascm 

^/Wd,  pp.  5-^ 
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to  believe  that  such  class  of  employees  is  unduly  delaying  the 
progress  of  the  n^otiations.  The  Board  also  reserves  the 
right  to  stay  the  termination  of  the  said  direction  to  a  date 
beyond  July  i,  1921,  if  it  shall  have  reason  to  believe  that  any 
carrier  is  unduly  delaying  the  progress  of  the  negotiations. 
Rules  agreed  to  by  such  conferences  should  be  consistent  with 
the  principles  set  forth  in  Exhibit  "B,"  hereto  attached.^* 

''Exhibit  ''B"  (Ibid,,  pp.  10-12): 

1.  An  obligation  rests  upon  management,  upon  each  organization  of 
employees,  and  upon  each  employee  to  render  honest,  efficient  and 
economical  service  to  the  carrier  serving  the  public 

2.  The  spirit  of  cooperation  between  management  and  employees 
being  essential  to  efficient  operation,  both  parties  will  so  conduct  them- 
selves as  to  promote  this  spirit. 

3.  Management  having  the  responsibility  for  safe,  efficient  and  eco- 
nomical operation,  the  rules  will  not  be  subversive  of  necessary  dis- 
cipline. 

4.  The  right  of  railway  employees  to  organize  for  lawful  objects 
shall  not  be  denied,  interfered  with  or  obstructed. 

5.  The  right  of  such  lawful  organization  to  act  toward  lawful  ob- 
jects through  representatives  of  its  own  choice,  whether  employees 
of  a  particular  carrier  or  otherwise,  shall  be  agreed  to  by  management. 

6.  No  discrimination  shall  be  practised  by  management  as  between 
members  and  non-members  of  organizations  or  as  between  members 
of  different  organizations,  nor  shall  members  of  organizations  dis- 
criminate against  non-members  or  use  other  methods  than  lawful 
persuasion  to  secure  their  membership.  Espionage  by  carriers  on  the 
legitimate  activities  of  labor  organizations  or  by  labor  organizations 
on  the  legitimate  activities  of  carriers  should  not  be  practised. 

7.  The  right  of  employees  to  be  consulted  prior  to  a  decision  of 
management  adversely  affecting  their  wages  or  working  conditions 
shall  be  agreed  to  by  management.  This  right  to  participation  shall 
be  deemed  adequately  complied  with,  if  and  when  the  representatives 
of  a  majority  of  the  employees  of  each  of  the  several  classes  directly 
affected  shall  have  conferred  with  the  management. 

8u  No  employee  should  be  disciplined  without  a  fair  hearing  by  a 
designated  officer  of  the  carrier.  Suspension  in  proper  cases  pending 
a  hearing,  which  shall  be  prompt,  shall  not  be  deemed  a  violation  of 
this  principle.  At  a  reasonable  time  prior  to  the  hearing  he  is  entitled 
to  be  apprised  of  the  precise  charge  against  him.  He  shall  have  rea- 
sonable opportunity  to  secure  the  presence  of  necessary  witnesses  and 
shall  have  the  right  to  be  there  represented  by  a  counsel  of  his  choos- 
ing. If  the  judgment  shall  be  in  his  favor,  he  shall  be  compensated 
for  the  wage  loss,  if  any,  suffered  by  him. 

g.  Proper  classification  of  employees  and  a  reasonable  definition 
of  the  work  to  be  done  by  each  class  for  which  just  and  reasonable 
wages  are  to  be  paid  is  necessary,  but  shall  not  unduly  impose  un- 
economical conditions  upon  the  carriers. 
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'^S*  The  Labor  Board  will  promu^te  such  rules  as  it  de- 
termines just  and  reasonable  as  soon  after  July  i,  1921,  as  is 
reasonably  possible  and  will  make  them  effective  as  of  July  i, 
1921,  and  applicable  to  those  classes  of  employees  of  carriers 
parties  hereto  for  whom  rules  have  not  been  arrived  at  by 
agreement. 

'%  The  hearings  in  this  dispute  will  necessarily  proceed  in 
order  that  the  Labor  Board  may  be  in  position  to  decide  with 
reasonable  promptness  rules  which  it  may  be  necessary  to 
promulgate  under  Section  3  above. 

"5.  Agreements  entered  into  since  March  1,  1920,  by  any 
carrier  and  representatives  of  its  employees  shall  not  be  af* 
f  ected  by  this  decision." 

§^.     The  Shortcomings  of  the  Settlement 

The  first  year  following  the  termination  of  Federal  Control 

10.  Regularity  of  hours  or  days  during  which  the  employee  is  to 
serve  or  hold  himself  in  readiness  to  serve  is  desirable. 

11.  The  principle  of  seniority  long  applied  to  the  railroad  service 
is  sound  and  should  be  adhered  to.  It  should  be  so  applied  as  not 
to  cause  undue  impairment  of  the  service. 

12.  The  Board  approves  the  principle  of  the  eight-hour  day,  but 
believes  it  should  be  limitted  to  work  requiring  practically  continuous 
application  during  eight  hours.  For  eight  hours'  pay  eight  hours'  work 
should  be  performed  by  all  railroad  employees  except  engine  and  train 
service  employees,  regulated  by  the  Adamson  Act  who  are  paid  gen* 
erally  on  a  mileage  basis  as  well  as  on  an  hourly  basis. 

13.  The  health  and  safety  of  employees  should  be  reasonably  pro- 
tected. 

14.  The  carriers  and  the  several  crafts  and  classes  of  railroad  em- 
ployees have  a  substantial  interest  in  the  competency  of  apprentices 
or  persons  tmder  training.  Opportunity  to  learn  any  craft  or  occupa- 
tion shall  not  be  unduly  restricted. 

^  15.  The  majority  of  any  craft  or  class  of  employees  shall  have  the 
right  to  determine  what  organization  shall  represent  members  of  such 
craft  or  class.  Such  organization  shall  have  the  right  to  make  an 
agreement  which  shall  apply  to  all  employees  in  such  craft  or  class. 
No  such  agreement  shall  infringe,  however,  upon  the  right  of  em- 
ployees not  members  of  the  organization  representing  the  majority  to 
present  grievances  either  in  person  or  by  representatives  of  their  own 
choice. 

i6u  Employees  called  or  required  to  report  for  work,  and  reporting 
but  not  used,  should  be  paid  reasonable  compensation  therefor* 
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was  (Hie  of  the  most  extraordinaty  in  railroad  history;  but 
there  is  little  ground  for  attributing  the  vicissitudes  of  the 
carriers  to  the  new  legislation,  or  for  concluding  that  the 
Transportation  Act  is  a  failure.  A  single  year's  experience, 
under  any  circumstances,  could  scarcely  provide  an  adequate 
test  of  so  far-reaching  an  enactment.  The  conditions  of  1920 
and  the  early  months  of  1921  were  especially  unsuited  to  dis- 
close the  real  possibilities  of  the  Esch-Cummins  Act 

The  financial  difficulties  of  the  railroads,  as  we  have  already 
noted,  were  due  to  many  causes:  for  the  first  six  months  of 
private  management  an  inadequate  rate  level  was  in  operation ; 
in  addition,  large  wage  increases  became  effective  four  months 
before  the  rate  advances  were  made ;  the  transportation  service 
was  seriously  interrupted  by  strikes ;  traffic  and  revenue  were 
abnormally  contracted  by  business  depression.  All  of  these 
causes  were  entirely  independent  of  the  new  legislation,  viewed 
from  the  standpoint  of  its  permanent  significance.  The  deficits 
of  the  first  six  months  (including  the  burden  of  the  wage  in- 
creases from  May  i,  to  September  i)  were  covered  by  the 
government  guaranty,  which  had  been  deemed  necessary  in 
order  to  steer  the  railroads  safely  through  the  period  of  trans- 
ition. While  the  power  of  taxation  was  thus  utilized  to  con- 
tribute to  transportation  revenues,  the  financial  burden  of  the 
public  as  a  whole  was  no  greater  than  it  would  have  been  if 
sufficient  revenue  had  been  forthcoming  through  increased 
transportation  charges.  In  any  event,  the  arrangements  of 
the  transitional  period  may  be  regarded  as  an  unavoidable 
heritage  of  the  war  experience.  The  switchmen's  strikes  of 
April,  1920,  were  due  to  unsatisfied  wage  demands  which  had 
been  pending  from  January,  1919,  and  were  likewise  an  out- 
growth of  the  Federal  Control  period.  If  the  labor  machmery 
of  the  Transportation  Act  had  been  organized  immediately, 
these  strikes  might  have  been  averted.  Nor  can  the  sharp 
decline  in  traffic  which  began  in  November,  1920,  and  resulted 
in  net  operating  deficits  during  the  first  two  months  of  1921, 
justly  be  attributed  to  excessive  charges  made  necessary  by 
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the  rate  provisions  of  the  new  legislation.  While  the  tariffs 
were  probably  as  high  as  the  traffic  could  bear,  and  may  have 
reduced  tonnage  in  some  measure,  the  primary  cause  of  the 
decline  must  be  sought  m  the  depressing  influence  of  the  gen- 
eral business  situation.  Railroad  traffic  and  transportation 
revenue  did  not  begin  to  fall  off  seriously  until  two  months 
after  the  new  schedules  had  become  effective.  During  Sep- 
tember and  October  traffic  was  not  discouraged  by  the  advanced 
rates.  During  these  two  months  the  carriers  earned  a  net  oper- 
ating income  in  excess  of  $75,000,000  and  $86,000,000  respec- 
tively. In  October  the  ton  mileage  was  the  greatest  ever  re- 
corded for  a  single  month  of  railway  operation;  and  the  ag- 
gr^;ate  ton  mileage  for  August,  September,  and  October  was 
greater  than  for  any  similar  period  of  the  past.  The  number 
of  passengers  carried  between  September  i,  1920,  and  Janu- 
ary I,  1921,  actually  increased  over  the  corresponding  period 
of  1919  (570,149,000  as  against  493,249,259),  although  the 
number  of  passenger  miles  was  slightly  less  (15.1  billion  as 
against  15.5  billion),  resulting  in  a  smaller  percentage  increase 
in  passenger  revenue  than  in  passenger  charges.  It  appears, 
therefore,  that  the  shrinkage  in  railroad  income  at  the  end  of 
1920  and  early  in  192 1  was  due,  for  the  most  part,  to  the 
decline  in  industrial  activity,  rather  than  to  a  failure  of  the 
Interstate  Commerce  Commission  (in  adjusting  rates  so  as  to 
yield  the  fair  return  required  by  the  Transportation  Act)  to 
give  due  consideration  to  the  probable  effect  of  the  new  rate 
level  upon  the  volume  of  traffic,  or  to  any  inherent  impossibil- 
ity of  so  doing. 

The  real  shortcomings  of  the  settlement  incorporated  in  the 
Transportation  Act  are  more  permanent  in  character.  The 
most  important  of  them  consists  in  the  failure  to  adopt  the 
policy  of  compulsory  consolidation.  Unification  of  the  railroad 
systems  affords  the  most  effective  means  of  securing  operating 
^ciency  and  economy  of  management.  Transportation  facili- 
ties would  be  more  fully  utilized,  and  inadequacy  of  equipment 
and  congestion  of  freight  more  readily  minimized.    The  need 
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of  extensive  emergency  powers  over  "'car  service"  would  be- 
come less  urgent,  and  occasions  for  their  exercise  would  arise 
less  frequently.  The  carriers  themselves,  free  from  inter- 
ference with  operating  details  by  public  authority,  would  thus 
be  enabled  to  accomplish  the  purposes  toward  which  the  emer- 
gency powers  of  the  Commission  are  directed.  Temporary  co- 
operative arrangements,  under  public  supervision,  are  not  as 
effective  in  improving  the  transportation  service  or  in  reduc- 
ing its  cost  as  actual  consolidation  (for  they  constitute  remedial 
rather  than  preventive  measures),  nor  do  they  facilitate  the 
solution  of  the  troublesome  problem  of  the  weak  roads.  Only 
through  the  absorption  of  the  financially  weak  roads  by  their 
stronger  rivals,  can  the  tasks  of  rate  regulation  be  satisfactorily 
performed  (without  imposing  an  excessive  burden  upon  the 
public  or  subjecting  some  of  the  carriers  to  the  difficulties  aris- 
ing from  insufficient  revenue),  and  the  credit  of  the  roads  as 
a  whole  adequately  maintained.  The  device  of  providing  for 
public  disposition  of  excess  earnings  does  not  go  to  the  root 
of  the  matter;  it  is  rendered  necessary  by  the  maintenance  of 
the  system  of  multiple  corporate  ownership  of  competing  lines. 
In  a  period  of  industrial  depression  the  excess  earnings  pro- 
visions are  wholly  inoperative.  The  financial  difficulties  of 
the  stronger  roads  are  accompanied  by  hopeless  embarrass- 
ment for  their  weaker  competitors.  The  Interstate  Commerce 
Cooamission  is  now  formulating  a  plan  of  consolidation  under 
the  terms  of  the  Transportation  Act.  Unless  the  acceptance 
of  the  plan,  after  full  hearing  and  all  necessary  modification, 
is  made  compulsory  upon  the  carriers,  the  reduction  of  the 
number  of  independent  railroad  corporations  and  the  achieve- 
ment of  a  reasonable  measure  of  operating  unity  are  likely  to 
be  long  delayed.  The  public  would  thus  be  deprived  of  the 
benefits  of  the  most  far-reaching  change  looking  to  the  per- 
manent betterment  of  the  railroad  situation. 

The  new  rate  provisions  also  require  further  elaboration. 
In  so  far  as  the  statutory  rule  of  rate-making  directs  the  Com- 
mission to  provide  such  a  "fair  return"  as  will  enable  the  car* 
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riers  to  finance  their  requirements  (by  giving;  due  considera- 
tion to  the  transportation  needs  of  the  country  and  the  neces- 
sity of  enlarging  facilities  in  order  to  provide  adequate  trans* 
portation),  it  embodies  adequately  one  of  the  essential  ele- 
ments of  sound  financial  regulation.  But  the  question  of  ''fair 
value'' — the  base  upon  which  the  fair  return  is  to  be  computed 
— is  still  left  to  ultimate  judicial  determination.  There  is  no 
legislative  enunciation  of  what  shall  constitute  the  lawful  stand- 
ard of  valuation.  In  view  of  the  approaching  completion  by 
the  Interstate  Commerce  Commission  of  its  valuation  of  rail- 
road properties.  Congress  wisely  left  this  matter,  for  the  time 
being,  to  the  discretion  of  the  Commission,  subject,  of  course, 
to  judicial  review.  In  the  rate  advance  case  of  1920,  the  car- 
riers requested  the  acceptance  of  "book  cost."  They  con- 
tended that,  however  unreliable  book  costs  may  be  in  case  of 
specific  carriers,  the  aggregate  value  of  the  property  of  the 
carriers  in  each  group  "is  substantially  in  excess  of  the  aggre- 
gate of  the  amounts  shown  as  their  respective  book  costs." 
Since  the  Conmiission  had  been  directed  to  give  to  the  prop- 
erty investment  account  of  the  carriers  "only  that  considera- 
tion which  under  the  law  it  is  entitled  to  in  establishing  values 
for  rate-making  purposes,"  its  decision  was  based  upon  the 
entire  record,  and  the  claims  of  the  carriers  were  scaled  down, 
for  the  purposes  of  the  particular  case,  from  a  total  of  more 
than  $20,000,000,000  to  $18,900,000,000.  The  necessity  of 
granting  the  rate  advances  without  delay  prevented  the  Com- 
mission from  undertaking  any  elaborate  investigation  of  the 
relationship  between  book  cost  and  "fair  value,"  and  the  real 
basis  of  the  Commission's  determination  was  not  disclosed.  No 
advance  was  made,  therefore,  in  the  development  of  the  "fair 
value"  concept.  But  the  value  of  the  railroad  properties  must 
be  definitively  established.  Whatever  standard  may  be  accepted 
as  to  the  past,  subsequent  additions  to  this  valuation  should 
reflect  only  actual  investment,  honestly  and  prudently  made. 
When  the  Commission's  valuation  is  completed,  an  opportunity 
will  be  available  for  some  such  definition  of  "fair  value." 
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Unless  the  Transportation  Act  is  amended  in  this  way,  the  re- 
turn to  which  the  carriers  are  entitled  (in  the  form  of  revenue 
that  may  be  applied  as  interest  and  dividends  on  their  securi- 
ties) will  remain  uncertain,  and  the  extent  of  the  financial 
burden  which  may  be  imposed  upon  the  public  will  continue 
to  vary  with  the  elasticity  of  the  value  base,  as  influenced  by 
the  development  of  the  cost  of  reproduction  method.  It  is 
desirable  that  the  "fair  return"  should  be  responsive  to  the 
changing  status  of  railroad  credit  and  of  the  money  market, 
and  should  provide  recognition  for  exceptional  skill  and  effi- 
ciency. Hence  the  rate  of  return  should  be  flexible.  But  the 
acceptance  of  appreciation  of  railroad  "values"  independently 
of  capital  investment  or  of  operating  efficiency,  is  not  neces- 
sary to  protect  the  legitimate  claims  of  the  owners  of  railroad 
securities,  and  infringes  upon  the  equities  of  the  public  in  the 
railroad  industry.  If  public  policy  as  to  profit  limitation  is  to 
be  determined  by  legislative  authority,  then  the  standard  of 
"fair  value''  must  be  explicitly  defined;  and  if  the  financial 
return  of  the  carriers  is  to  be  limited  to  such  amount  only  as 
will  support  railroad  credit,  then  actual  investment,  honestly 
and  prudently  made,  must  be  accepted,  at  least  for  the  future, 
as  the  standard  of  such  "fair  value." 

Finally,  further  expansion  of  the  machinery  of  regulation 
is  necessary.  The  increase  of  the  membership  of  the  Inter- 
state Commerce  Commission  from  nine  to  eleven  does  not 
provide  sufficient  relief  even  from  the  mere  mass  of  respon- 
sibilities with  which  it  is  charged.  With  the  extension  of  fed- 
eral authority  (rendering  it  practically  exclusive)  to  security 
issues,  consolidations,  and  service,  the  continuous  tasks  of  the 
Commission  are  so  numerous  and  diverse  that  it  is  virtually 
impossible  for  it  to  perform  them  promptly  and  effectively. 
But  there  is  also  a  functional  need  of  supplementary  machinery. 
While  primary  authority  in  railroad  regulation  must  be  cen- 
tralized in  the  national  government,  there  is  danger  of  unrea- 
sonable standardization  of  practice  and  undue  neglect  of  local 
needs.    Moreover,  the  existence  of  state  commissions  necessi- 
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tates  the  development  of  practical  means  of  cooperation  be« 
tween  them  and  the  Interstate  Commerce  Commission,  if  the 
efforts  of  the  federal  agency  are  not  to  be  constantly  hampered 
or  completely  thwarted.  The  difficulties  encountered  in  se* 
curing  the  acceptance  of  the  rate  advances  of  1920  in  connect 
tion  with  intrastate  traffic  provide  concrete  illustration  of  the 
nature  of  the  problem.  In  like  manner,  the  issues  raised  in  the 
dispute  over  the  abrogation  of  the  national  agreements  as  to 
working  conditions  disclose  the  character  of  the  conflict  be^ 
tween  national  and  local  needs  in  the  unfolding  of  the  r^^- 
lative  process.  The  creation  of  regional  commissions,  com- 
posed of  representatives  from  the  states  affected  by  their 
jurisdiction,  and  acting  as  supervisory  bodies  of  first  instance 
in  subordination  to  the  Interstate  Commerce  Commission, 
would  provide  machinery  of  cooperation  between  the  nation 
and  the  states,  and  would  facilitate  the  difficult  adjustment 
between  the  common  needs  of  the  transportation  system  as  a 
whole  and  the  special  demands  of  particular  sections  of  the 
country.  Both  rate  control  and  the  supervision  of  labor  rela- 
tionships would  be  rendered  more  effective  through  the  assis- 
tance of  such  regional  commissions.  Governmental  authority 
would  still  be  delimited  on  a  functional  rather  than  on  a  terri- 
torial basis,  but  the  regional  commissions  could  serve  as  in- 
termediaries between  the  federal  tribunal  and  the  local  agen- 
cies. 

§j.    The  Constructive  Features  of  the  Adjustment 

In  spite  of  these  shortcomings,  however,  it  must  be  recog- 
nized that  the  Transportation  Act  has  made  notable  advances 
in  the  system  of  railroad  regulation.  Many  of  its  important 
provisions  justify  the  characterization  that  it  is  "radically  con- 
structive." The  description  of  its  chief  stipulations,  presented 
in  the  preceding  chapter,  indicates,  in  the  light  of  the  traditional 
public  approach  toward  the  adjustment  of  railroad  relation- 
ships and  our  previous  discussion  of  the  essentials  of  recon- 
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structive  policy,  the  changed  spirit  in  which  the  American  rail- 
road problem  was  conceived  by  the  f ramers  of  the  new  legis- 
lation. It  will  be  sufficient,  therefore,  merely  to  direct  atten- 
tion to  the  more  significant  features  of  the  adjustment. 

First,  and  most  important,  the  Transportation  Act  places 
a  new  emphasis  upon  railroad,  service.  The  negative  purpose 
of  protecting  .the  shipper  against  abuse  through  the  prevention 
of  unreasonable  and  discriminatory  charges  has  been  trans- 
formed into  a  positive  effort  to  provide  adequate  service  and 
facilities.  This  change  of  attitude  is  manifest  in  the  statutory 
rule  of  rate-making,  whereby  the  Interstate  Commerce  Com- 
mission is  directed,  in  adjusting  railroad  charges,  to  provide 
a  fair  return  to  the  carriers,  giving  due  consideration  to  the 
transportation  needs  of  the  country  and  to  the  necessity  of 
enlarging  facilities  in  order  to  provide  adequate  service. 
Through  the  support  of  railroad  credit,  extensions  and  im- 
provements will  be  rendered  financially  feasible,  and  the  neces- 
sary basis  established  for  a  progressive  transportation  service. 
But  there  are  also  numerous  provisions  designed  to  encourage, 
and  compel,  if  necessary,  more  efficient  utilization  of  existing 
plant  and  equipment.  The  l^;alization  of  pooling,  and  of  the 
control  of  one  carrier  by  another,  under  the  supervision  of 
the  Commission,  removes  the  restrictions  against  cooperative 
arrailgements.  The  provisions  concerning  consolidation, 
though  voluntary  in  character,  constitute  a  clear  departure 
from  the  traditional  policy  of  enforced  competition.  At  least 
preliminary  steps  are  taken  toward  the  ultimate  merger  of 
railway  lines  into  a  limited  number  of  transportation  systems. 
The  need  of  operating  unity  is  clearly  recognized.  The  Com- 
mission's authority  over  extensions  and  abandonments  will 
further  assist  in  the  development  of  a  service  responsive  to 
public  needs.  Its  new  powers  over  *'car  service" — ^including 
the  right  to  order  the  acquisition  of  equipment — and  its  au- 
thority to  require  the  joint  use  of  terminal  facilities  attadc 
the  question  of  railroad  service  through  methods  short  of 
formal  unification.     Finally,  the  emergency  powers  of  fhe 
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Commission — ^to  suspend  existing  regulations,  prescribe  co- 
operative arrangements  in  the  use  of  facilities,  determine  traf- 
jEic  priorities,  control  routing,  and  distribute  shipments — many 
of  which  were  used  with  success  to  relieve  the  traffic  conges- 
tion resulting  from  the  switchmen's  strikes  in  April,  1920,  are 
as  extensive  as  they  are  revolutionary  (under  peace  condi- 
tions), and  disclose  very  strikingly  the  new  responsibilities 
assumed  by  the  public  authorities  for  the  satisfactory  func- 
tioning of  the  industry. 

The  financial  provisions  of  the  act  undertake  to  safeguard 
constructively  both  the  rights  of  the  carriers  and  the  interests 
of  the  public :  to  rehabilitate  railroad  credit,  without  imposing 
an  unnecessary  burden  upon  the  public.  As  a  basis  for  the 
limitation  of  financial  return,  security  issues  and  capital  ex* 
penditures  are  made  subject  to  exclusive  federal  regulation. 
The  necessity  of  supporting  railroad  credit  through  provision 
of  adequate  transportation  revenue  is  then  accorded  explicit 
recc^ition.  The  powers  of  the  Commission  are  not  confined 
to  the  prevention  of  monopolistic  gain  through  the  maintenance 
of  reasonable  rates  (the  rights  of  the  carriers  to  be  safeguarded 
exclusively  through  judicial  protection  against  confiscation). 
The  Commission  is  directed  so  to  adjust  transportation  charges 
as  to  provide  a  fair  return  on  the  value  of  the  railroad  prop- 
erties, and  in  so  doing  to  take  into  account  the  needs  of  the 
transportation  service.  This  authority  appears  to  have  been 
freed  from  interference  by  the  states,  federal  power  over 
rates  being  dominant  even  in  the  absence  of  discrimination  in 
the  narrower  sense.  The  Commission  is  thus  charged  with  a 
positive  responsibility  toward  the  carriers.  It  becomes  its  ex- 
press duty  to  relinquish  the  so-called  "restrictive  rate  policy" 
of  the  past.  There  is  no  actual  "guaranty"  of  a  fair  return, 
however,  since  there  is  no  obligation  on  the  part  of  the  Govern- 
ment to  pay  out  of  the  public  treasury  any  discrepancy  which 
may  arise  between  what  constitutes  a  fair  return  and  the  sums 
realized  through  transportation  revenue.  Moreover,  the  fair 
return  to  be  provided  through  the  adjustment  of  railroad  rates 


4S6      THE  AMERICAN  RAILROAD  PROBLEM 

is  not  applicable  to  any  specific  carrier,  but  to  the  railroads  as 
a  whole,  or  in  rate  groups.  Hence  excess  earnings  are  bound 
to  be  realized  by  the  stronger  roads.  While  the  provisions 
for  the  disposition  of  these  excess  earnings  were  primarily 
intended  to  solve  the  strong  and  weak  road  problem — so  that 
uniform  rates  may  be  prescribed  for  competing  lines  of  vary- 
ing financial  condition — ^they  involve  a  striking  limitation  upon 
the  private  rights  of  the  carriers.  Only  one-half  of  these 
excess  earnings  may  be  retained  by  the  roads  (even  this  amount 
must  be  placed  in  a  reserve  fund  and  utilized  only  for  specified 
purposes)  ;  the  other  half  must  be  paid  to  the  Grovemment,  to 
be  utilized  for  the  support  of  the  transportation  service  as  a 
whole.  There  is,  in  these  provisions,  a  clear  recognition  of  the 
unity  of  the  railroad  service,  and  of  the  public  character  of 
the  transportation  function.  Multiple  corporate  ownership  is 
continued,  but  without  exclusive  corporate  control  of  the  fruits 
of  operation.  A  more  liberal  rate  policy  is  contemplated,  but 
its  chief  end  is  to  strengthen  the  credit  of  the  carriers  as  a 
whole,  rather  than  to  enhance  the  income  of  particular  roads. 
Private  rights  are  extended  only  in  so  far  as  deemed  necessary 
for  the  promotion  of  the  public  interest. 

Although  the  labor  provisions  of  the  Transportation  Act 
provide  only  for  the  voluntary  submission  of  disputes  to  gov- 
ernmental authority,  and  rely  exclusively  upon  public  opinion 
for  the  enforcement  of  such  decisions  as  may  be  rendered,  they 
constitute  a  significant  advance  upon  the  pre-war  situation. 
The  very  fact  of  the  existence  of  a  permanent  and  informed 
body  like  the  Railroad  Labor  Board  will  minimize  the  danger 
of  disrupted  service  through  open  conflict.  In  failing  to  pro- 
vide for  labor  representation  on  the  directorates  of  the  car- 
I  riers,  and  thereby  granting  to  railroad  employees  a  measure  of 
participation  in  industrial  control,  the  new  legislation  neglected 
an  adjustment  that*  might  have  served  to  avert  many  contro- 
versies which  arise  out  of  mere  misunderstanding.  Its  failure, 
furthermore,  to  make  the  establishment  of  local  adjustment 
boards  compulsory  (with  power  of  appeal  to  the  Labor  Board), 
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has  burdened  the  national  body  unduly,  and  has  created  a 
tendency  to  unreasonable  standardization.  But  the  Board  has 
made  a  very  promising  beginning.  The  far-reaching  disputes  as 
to  wage  schedules  and  the  continuance  of  the  national  agree- 
ments were  disposed  of  with  courage,  intelligence,  and  a  keen 
appreciation  of  the  paramount  public  interest  in  all  important 
labor  controversies.  Machinery  is  now  available  for  the  ad- 
ministration of  justice  in  labor  relationships.  Moreover,  a 
code  is  being  gradually  developed  for  the  definition  of  the  basic 
rights  of  labor.  The  "relevant  considerations"  enacted  by  Con- 
gress for  the  guidance  of  the  Labor  Board  in  the  adjustment 
of  wages,  together  with  the  "principles"  set  forth  by  the  Board 
itself  for  the  guidance  of  the  roads  and  the  labor  organizations 
in  the  formulation  of  new  working  rules,  provide  a  helpful 
foundation  for  the  development  of  equitable  wage  scales  and 
conditions  of  employment.  With  reasonable  recognition  by 
both  parties  of  the  public  status  of  the  transportation  industry, 
and  with  the  exercise  of  due  restraint  by  the  managements  and 
the  men,  there  need  be  no  serious  obstacles  to  the  settlement 
of  railroad  labor  disputes. 

§^.    The  Crucial  Test  of  the  Regulatk/e  Method 

It  is  generally  agreed  that  private  ownership  and  operation 
is  now  being  subjected  to  final  trial.  In  spite  of  the  strong 
American  sentiment  against  collective  economic  enterprise,  it 
is  becoming  the  consensus  of  opinion  that,  unless  the  carriers, 
after  a  reasonable  opportunity,  prove  themselves  capable  of 
providing  an  adequate  transportation  service,  the  raiilroad  S3rs- 
tems  are  bound  to  be  nationalized.  It  is  not  surprising  that 
such  views  are  held  by  those  who  are  naturally  favorable  to 
public  ownership;  but  the  same  conclusion  is  rapidly  being 
accepted  by  railroad  owners  and  executives,  as  well  as  by  the 
critics  of  private  management. 

This  tendency  is  very  significant.  It  discloses  a  practical 
recognition,  quite  unconscious  in  many  quarters,  that  the  con- 
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stantly  recurring  dif&cukies  of  the  railroad  situation  may  be 
due,  basically,  to  the  anomalous  policy  of  permittii^  the  public 
highways  to  serve  as  a  source  of  private  gain.  In  other  words, 
the  experience  of  almost  a  century  in  the  adjustment  of  rail- 
road relationships  is  coming  to  create  a  conviction  that  private 
ownership  may  be  essentially  inconsistent  with  the  satisfactory 
performance  of  the  transportation  function.  The  established 
dogmas  of  the  natural  superiority  of  private  initiative,  and  of 
the  inherent  inefficiency  of  public  effort,  in  industrial  undertak- 
ings, are  rapidly  3rielding  to  the  pressure  of  actual  conditions. 
While  the  railroad  impasse  of  1921,  in  spite  of  the  earnest 
efforts  of  the  Government  to  adopt  a  liberal  rate  policy  and 
to  re-establish  the  credit  of  the  carriers,  was  due  in  large 
measure  to  the  temporary  influence  of  the  nation-wide  indus- 
trial depression,  the  intelligent  observer  is  being  increasingly 
confronted  with  the  query  as  to  whether  the  proper  mainte- 
nance of  the  transportation  system  is  not  fundamentally  a 
national  concern,  the  fruits  of  which  ought  to  be  enjoyed,  and 
the  difficulties  of  which  ought  to  be  borne,  entirely  and  directly 
by  the  American  people.  The  question  of  solving  the  railroad 
problem  satisfactorily  is  assuming  the  guise  of  a  challenge  to 
American  democracy;  and  those  who  persist  in  retaining  their 
faith  in  the  efficacy  of  American  institutions  are  loath  to  admit 
that  our  people  are  incapable  of  undertaking  and  administering 
effectively  such  a  great  public  enterprise  as  would  be  involved 
in  the  nationalization  of  the  railroads. 

The  provision  of  an  adequate  transportation  machine,  under 
a  system  of  private  ownership  and  operation,  involves  a  very 
difficult  adjustment  between  private  rights  and  public  interests. 
Railroad  plant  and  equipment  and  administration  must  under- 
go constant  development,  so  that  operating  technique  may  be 
progressively  advanced,  and  ample  facilities  provided  for  the 
growing  needs  of  the  country.  This  involves  the  provision  of 
such  a  flow  of  transportation  income  as  will  yield  sufficient 
revenue  to  support  railroad  credit,  witliout  imposing  an  undue 
financial  burden  upon  the  public;  and  such  supervision  of  the 
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operating  activities  of  the  carriers  as  will  encourage  efficiency, 
without  undue  interference  with  the  details  of  management. 
These  results  cannot  be  accomplished  without  an  extensive  sys- 
tem of  public  regulation.  Operating  unity  must  be  stimulated, 
the  acquisition  of  necessary  facilities  ordered,  and  service 
standards  enforced;  the  relativity  of  rates  must  be  fixed,  and 
joint  charges  apportioned;  accounting  systems  must  be  pre- 
scribed, security  issues  controlled,  property  valuations  de- 
termined, and  financial  returns  limited;  wages  must  be  ad- 
justed, hours  of  employment  prescribed,  working  conditions 
formulated,  and  labor  controversies  composed.  A  long  ex- 
perience has  demonstrated  that  unless  these  regulative  func- 
tions are  effectively  exercised,  the  public  interest  is  seriously 
jeopardized ;  this  realization  accounts  for  the  intensive  develop- 
ment of  government  regulation.  Inadequate  regulation  would 
constitute  the  primary  basis  of  the  need  of  railroad  nationaliza- 
tion. But  with  every  approach  toward  effective  public  control, 
there  is  progressive  encroachment  upon  the  independence  of 
the  owners  and  managers  of  the  railroads,  and  a  corresponding 
destruction  of  the  incentives  to  private  initiative.  Financial 
regulation  may  become  so  strict  as  to  remove  all  attraction  for 
the  railroad  field  from  investors;  and  operating  supervision 
may  become  so  extensive  as  to  render  railroad  executives 
powerless  to  exercise  constructive  enterprise.  Under  such  cir- 
cumstances, the  demand  for  nationalization  may  be  pressed  as 
vigorously  by  the  natural  supporters  of  private  management  as 
by  the  foes  of  our  traditional  system.  Insistence  upon  the 
continuance  of  private  ownership  and  operation,  in  face  of 
such  conditions,  would  but  constitute  a  stubborn  stand  for  the 
principle  of  private  enterprise  in  the  abstract,  regardless  of 
the  realities  of  the  railroad  situation. 

There  is  much  reason  to  believe  that  the  American  railroad 
problem  is  approaching  some  such  status.  Both  the  railroads 
and  the  people  are  finding  existing  adjustments  unsatisfactory. 
In  spite  of  the  thousands  of  idle  cars  and  the  immense  sur- 
plus of  carrying  capacity  accompan3ring  the  industrial  depres- 
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sion  of  1920  and  1921,  it  is  generally  recognized  that  railroad 
plant  and  equipment  are  insufficiently  developed  for  the  traffic 
burden  normally  imposed  upon  them.  In  spite  of  the  ex- 
tremely high  level  of  prevailing  transportation  charges,  the 
roads  are  unable  to  maintain  the  stability  of  their  securities 
or  the  flow  of  new  capital,  and  in  some  instances  are  even  in- 
capable of  meeting  their  fixed  financial  obligations.  In  spite 
of  increasing  efforts  in  recent  years  to  improve  the  conditions 
of  the  railroad  employees,  cooperative  relationship  between  the 
managements  and  the  men  is  at  a  very  low  ebb.  These  malad- 
justments are  clearly  inimical  to  the  general  welfare.  At  the 
same  time  the  scheme  of  public  regulation  has  become  so  ex- 
tended as  to  touch  very  intimately  many  of  the  distinctive 
tasks  of  management.  The  Government  is  now  clothed  with 
authority,  in  case  of  necessity,  to  order  the  utilization  of  rail- 
road plant,  equipment,  and  facilities,  irrespective  of  ownership, 
in  the  interest  of  common  transportation  needs;  to  control 
traffic  and  re-route  shipments  in  order  to  prevent  congestion ; 
to  supervise  building  programs,  to  arrange  consolidations,  and 
to  regulate  security  issues  and  capital  expenditures ;  to  restrict 
transportation  revenue  to  a  reasonable  return,  and  to  recapture 
part  of  all  excess  earning  for  the  public  benefit;  to  adjust 
controversies  as  to  wages,  hours,  and  working  conditions,  and 
thereby  virtually  to  prescribe  a  predominating  element  of  the 
operating  expenses  of  the  carriers. 

It  is  very  questionable,  therefore,  whether  relief  can  be 
expected  through  further  extension  of  the  scope  of  regulation. 
The  continuance  of  private  ownership  must  be  accompanied  by 
a  reasonable  degree  of  independence  in  management.  Pri- 
mary responsibility  for  operating  efficiency  must  be  centered 
either  in  the  Government  or  in  the  railroads.  The  tendency  of 
recent  developments  has  been  to  deny  the  public  the  full  ad- 
vantage of  either  vigorous  private  enterprise  or  responsible 
public  effort.  Paradoxical  as  it  may  seem,  therefore,  the  per- 
manence of  the  existing  adjustment  may  depend  very  largely 
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upon  the  absence  of  necessity  for  utilizing  the  more  stringent 
provisions  of  the  Transportation  Act. 

If  the  carriers,  for  example,  will  voluntarily  subordinate 
their  private  rights  in  railroad  plant  and  equipment  to  general 
transportation  needs,  the  danger  of  congestion,  as  business  ex- 
pands, will  tend  to  be  eliminated;  but  if  the  Interstate  Com- 
merce Commission,  because  of  traflSc  emergency,  is  repeatedly 
compelled  to  resort  to  its  extraordinary  powers  over  service 
and  facilities,  the  managerial  independence  of  the  roads  will 
be  seriously  undermined.  And  unless  the  railroads  accept  the 
plan  of  consolidation  now  being  formulated  by  the  Commis- 
sion, it  will  doubtless  be  deemed  essential  to  render  the  ex- 
tensive emergency  powers  over  traffic  and  "car  service"  con- 
tinuously applicable,  in  order  to  secure  the  benefits  of  informal 
operating  unity.  Such  developments  must  ultimately  bring 
public  ownership.  Similarly,  unless  the  traditional  public  con- 
fidence in  the  efficiency  of  private  enterprise  is  clearly  justified 
by  the  carriers  (through  such  reorganization  of  administrative 
control,  operating  practice,  methods  of  property  maintenance, 
purchasing  policies,  fuel  utilization,  etc.,  as  will  result  in  sub- 
stantial economies  of  management),  the  rate  features  of  the 
new  law  may  fail  either  to  protect  the  public  against  exorbitant 
charges  or  to  support  the  credit  of  the  roads  against  inadequate 
revenues.  Under  conditions  of  inefficiency,  even  a  "restrictive" 
rate  policy  may  be  too  liberal ;  and  a  "liberal"  rate  policy  may 
prove  futile.  Private  management  will  neither  desire,  nor  find 
it  possible,  to  continue,  in  face  of  serious  financial  embarrass- 
ment. In  like  manner,  unless  the  railroads  and  their  employees 
show  themselves  capable  of  settling  most  of  their  differences 
through  private  conference,  the  powers  of  the  Railroad  Labor 
Board  will  be  found  insufficient  to  cope  with  constantly  recur- 
ring emergencies,  and  the  authority  of  this  agency  of  voluntary 
conciliation  will,  in  the  public  interest,  have  to  be  made  manda- 
tory. But  the  imposition  of  compulsory  adjustments  of  labor 
relationships — because  such  adjustments  would  involve  public 
dictation  of  managerial  policy  and  governmental  denial  of 
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labor's  ''rights" — ^would  tend  to  bring  the  railroads  another 
step  nearer  to  nationalization. 

The  mere  expansion  of  regulatory  principles,  therefore,  and 
the  mere  development  of  administrative  machinery,  cannot 
be  relied  upon  to  solve  the  American  railroad  problem.  Only 
a  sincere  recognition  of  the  public  character  of  the  railroad 
industry  by  the  railroads  and  their  employees,  and  an  intelli- 
gent perception  by  the  Government  of  the  necessity  of  con- 
serving the  incentives  to  efficiency  and  removing  the  obstacles 
to  initiative,  can  save  our  system  of  private  ownership  and 
operation.  The  carriers  must  demonstrate  in  practice  that  they 
are  consciously  performing  a  public  function.  This  means 
that  they  must  willingly  submit  to  a  limitation  of  financial  re- 
turn, and  recognize  their  trusteeship  of  excess  earnings;  that 
they  must  withdraw  such  opposition  to  cooperative  arrange- 
ments as  is  grounded  merely  in  their  individual  interests ;  that 
they  must  realize  their  public  responsibility  in  the  matter  of 
operating  efficiency;  that  they  must  subordinate  their  private 
claims  to  the  general  interest  in  the  adjustment  of  labor  rela- 
tionships. Similarly,  the  transportation  workers  must  definitely 
accept  the  necessity  of  curtailing  their  absolute  freedom  of 
action  in  the  railroad  industi^r.  Railroad  labor,  as  well  as  rail- 
road capital,  because  of  the  public  purposes  to  which  it  is  de- 
voted, must  submit  to  limitations  which  may  be  unnecessary  in 
ordinary  private  enterprise.  In  the  long  run,  the  railroad  em- 
ployees, however  strong  their  organizations,  will  not  further 
their  ends  by  subjecting  the  common  welfare  to  the  mercy  of 
their  power  to  interrupt  the  transportation  service.  Unless 
they  assume  responsibility  to  the  public,  they  will  forfeit  the 
good-will  and  support  of  the  public.  Finally,  due  restraint 
being  exercised  by  the  carriers  and  their  employees,  there  must 
come  a  clear  recognition  by  the  people  and  their  political  rep- 
resentatives that  private  ownership  cannot  be  maintained  unless 
railroad  investment  is  adequately  protected  against  confisca- 
tion, and  sufficient  transportation  revenue  is  made  available  to 
attract  new  capital  for  necessary  extensions  and  improvements ; 
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and  that  private  operation  cannot  be  made  to  yield  the  fruits 
of  constructive  initiative  and  vigorous  administration  unless 
public  interference  with  the  tasks  of  management  is  reduced 
to  a  minimum. 

The  regulative  method,  as  well  as  corporate  ownership  and 
private  operation,  is  now  undergoing  its  crucial  test. 
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Dixon  and  Parmelee,  "War  Ad- 
ministration of  the  Railways  in 
the  United  States  and  Great 
Britain,"  103. 

Drew,  Daniel,  36. 

Dunn,  S.  O.,  "Goiremment  Own- 
ership of  Railwasrs,"  194. 

Economic  diaracteristics  of  rail- 
road industry,  55-56,  232-336, 

Economies  under  Federal  Con- 
trol: operating,  140-146;  finan- 
cial, 155-163. 

Eight-hour  Commission,  33a 

Eight-hour  day,  181,  33B-3dO(> 

Elkins  Act,  44. 

Elliott,  Howard,  77,  367- 

Embargoes,  80,  113-114. 

Emergency  powers  of  Interstate 
Commerce  Commission:  under 
Transportation  Act,  413-414; 
petition  of  carriers  for  use  of, 

440-441. 
Emment  domain,  198. 

Employees  (See  oUo  Labor) : 
number,  90,  53;  compensation, 
20,  52,  119,  152-154,  437-440;  or- 
ganuation,  20.  320-322. 

England  iSeg  also  Qreat  Britain), 

73- 

Equipment:  growth,  14  Si;  in- 
adequacy, 85,  92 ;  pooling,  80,  81. 
138^  408-413;  under  Federal 
Control,  139,  156V  165-16& 

ErdnyiMi  Act.  390,  397p  33X-333- 


Erie  Railroad,  361 

Escfa,  Representative  Jehn  J^  383, 
384,  3861 

Esch  bill:  legislative  history,  384- 
3^;  comparative  analysis  widi 
Cummins  bill,  390-398;  influence 
on  Transportation  Act,  39B-399. 

Esch  Car  Service  Act,  78^  246,  411. 

Esch-Cummins  Act  (See  Trans- 
portation Act). 

Esch-Pomerene  bill,  384-3% 

European  and  American  rail- 
roads: mileage,.  195-106;  capital 
investment,  ig6;  length  of  hauls, 
196;  compensation  to  employees, 

197. 

Excess  camingB:  origin,  306;  dis- 
tribution, 307,  362-363,  37*-573; 
constitutionality  of  public  ap- 
propriation of,  308-509;  nnder 
Transportation     Act,     422^426^ 

^450. 

Expediting:,  Act,  44. 

Exports,  67,  7^2,  135-1361 

Extension  of  Federal  Control, 
proposal  for,  4,  76^  125-136^  33^- 

^360,  37S'377* 

Extensions,  363,  391,  4io-4n. 

Fair  return,  40,  57,  295-309,  422- 
426,  452^  455-456. 

Fair  value,  49»  57»  ^.  296-305, 
424,  450-452. 

Farmers  National  Council,  iji. 

Federal  Control  (See  olso  A|[en- 
cies  of  Federal  Control,  United 
States  Railroad  Administra- 
tion) :  operating  causes,  9S-96; 
financial  causes,  96-98;  ubor 
causes,  98-99;  basis  of  oppo- 
sition to,  75-77;  retardation*  of, 
74-77 'f  transition  to,  84-90;  or- 
ganieation,  105-108;  finandal 
aspects,  118-120^  147-158;  finan- 
cial results,  158-163;  labor  pol- 
icy,  1 19-123,  174-18S,  335-33ft 
356*357;  *  operating  activities, 
108-114,  125-129,  I4M45,  356; 
critical  examination,  132-1813 ; 
relation  to  permanent  settfencti^ 

247,  252-267,  35^357. 
Federal  Control  Act:  purposes,  4, 
loo-ioi;     provisioBS,     i«9-ios; 
jttrisdiction,  lox. 
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Fedcnl  mcontpniticm*  fH'opotals 
for,  373.  368,  392. 

Federal  Mediation  Boards  3^* 
32a 

Federal  regulation  (S$$  also 
Regtilatioti,  Interstate  Com* 
merce  Comtnission,  Transpor- 
tation Act) :  beginnings,  41*^ 
226-227,  242-243;  development, 
42-51,  226-229;  shortcomings, 
55-^3,  227-231,  347-353;  crucial 
test  of  system  of,  4S7^4l^3» 

Federation  of  American  Railway 
Emplc^ccs,  324. 

Financial  mismanagement,  35-3(^ 
2B3-291. 

Financial  provisions  for  transi- 
tion to  private  operation,  400- 

Financial  results  of  Federal  Con- 
trol, imS-x^ 

Financial  significance  of  rate  and 
wage  advances  during  Federal 
Control,  ii;-i23,  146-155. 

Rskc,  Jim,  36. 

Food  Administration,  79,  136. 

Fotirteenth  amendment,  49,  2g6. 

France,  7P»-  73,  136,  i9SrJ96.* 
Freight  tonnage  {See  Ton  Mile* 

agO. 
Frelinghuysen  bill,  374»«384. 
Friday,  David,  71. 
Fuel  Administration,  79^  1x3. 
FttU  crew  laws,  6a 
Funding   of   government   daims, 

402-403- 

General  Managers'  Association  ot 
New  York,  327. 

General  railroad  contingent  fund, 
435^436. 

Germany,  69,  73,  74,  195-W. 

Gould,  Jay,  36.  209. 

Government  aid  to  railroad  con* 
Mruction,  33-35. 

Government  guaranty  of  railroad 
earnings:  under  Federal  Con- 
trol Ad,  101-103,  161,  163;  un- 
der Transportation  Act  403- 
405,  423*4«4,  43^-433;  as  solu- 
tion of  rate  level  problem,  296; 
objections  to,  299. 

Government  loans  to  carriers: 
under  Federal  Control,  103-104* 


t27,  170^171 ;  under  Transporta- 
tion Act,  403-40^  ^  433-434. 

Government  ownership  {Su  Na- 
tionalisation). 

Grand  Trunk  strike  Of  1910,  32a 

Granger  movement,  ^39^  apS* 

Great  Britain  (See  also  England), 
69^  136. 

Great  Northern  Railroad,  323. 

Great  Northern  —  Northern  Pa- 
cific merger  dissolution,  55. 

Grouping  of  railroads  (See  also 
Consolidation,  Unification) : 
under  Federal  Cbntrol,  xo6,  128^ 
X45i  3^'f  under  Transportation 
Act,  409-41X1  413,  44^450. 

Hadley,  A.  T.,  ''Railroad  Trans- 
portation,'' 31. 

Hamilton,  Representative  Edward 
L.,  386. 

Harlan,«Mr.  Tustice,  46^  199^ 

Harrison,  Fairfax,  77. 

Harvard  Bureau  of  Business  Re- 
search, "Labor  Terminology," 
321. 

Hepburn  Act,  46*49. 

Hepburn  Committee,  401 

HiU,  James  J.,  14. 

Hines,  Walker  D.  (See-  Agencies 
of  Federal  Control,  Director- 
General,  Federal  C  o*n  l^r  o  I, 
United  States  Railroad  Admin- 
istration, etc.) 

Holden,  Hale,  77. 

Holland,  189^  194. 

House  Appropriations  Committee 
Hearings,  123,  151-152,  159- 

House  Committee  on  Interstate 
and  Foreign  Commerce,  357, 
358,  383,  304-385. 

Howe,  F.  Cy  155. 

Hoxie,  R  F.,  'Trade  Unionism 
in  the  United  States,"  31a 

Improvements  under  Federal 
control:  budgets,  168*169; 
authorizations,  169;  outlays, 
169-170;  criticism  of,  17^174. 

Increasing  returns  as  applied  to 
railroads,  55,  224-2215. 

Industrial  democracy  and  railroad 
labor  problem,  211-212,  312-315. 

Industrial  railroads,  47. 
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International  Association  of  Ma- 
chinists, 322. 

International  Brotherhood  o  f 
Blacksmiths,  Drop  Forgers,  and 
Helpers,  322. 

Intemationsd  Brotherhood  o  f 
Boiler-makers  and  Iron  Ship 
Builders  and  Helpers,  322. 

International  Brotherhood  o  f 
Electrical  Workers  of  America, 
322. 

Interstate  Commerce  Act  {Set 
Act  to  Regulate  Commerce). 

Interstate  Commerce  Commis- 
sion: creation,  43;  powers  and 
duties,  43 ;  development  of,  44- 
50,  61,  246;  relation  to  courts, 
49-51;  special  report  of  Dec. 
5,  1917,  85;  under  Federal  Con- 
trol, 104;  under  Transporta- 
tion Act,  382-431;  plan  of,  for 
permanent  settlement,  365-366. 

Investors'  Protective  Association 
of  America,  374-375,  384- 

Italy,  73,  136,  i8ft  IPS-W- 

Joint  cost,  in  relation  to  railroad 

rates,  50,  225-226. 
Joint  rates,  417. 
Joint  use  of  facilities,  8o-8l3y  231* 

234,  241. 
Jonre,  Marshall,  17. 

Judicial  regulation,  49-50,  215,  296. 

Judicial  review,  39^  48-51,  295-296. 

Knights  of  Labor,  322-323. 
Kruttschnitt,  Julius,  T?,  14^  3^* 

Labor:  (See  also  Employees, 
Brotherhoods) :  character  of 
general  labor  problem,  311-315; 
significance  of  railroad  labor 
problem,  315-317;  development 
of  railroad  labor  organization, 
317-329;  public  policy  toward 
railroad  labor,  02-63,  33<>-339; 
railroad  labor  and  continuity  of 
operation,  339-344;  labor  repre- 
sentation in  management,  341- 
342;  provisions  of  £sch  bill,  385- 
386,  395-397;  provisions  of 
Cummins  bill,  3w-389»  395-397; 
provisions  of  Transportation 
Act,  427-431,  456-457;  table  of 


railroad     labor     organizations, 
322. 
LaFoUette,    Senator    Robert   M^ 

389,  390. 
Land  grants,  34-3S 
Lane   Commission,    120-122,   153- 

154.  175-176. 

Lane,  Franklin  K,  120^  175,  269- 
270. 

Leading  proposals  for  lenslation 
subsequent  to  Federal  Control: 
of  Railroad  Administration,  358- 
364»  37S'377',  of  railroad 
Brotherhoods,  361-365,  377-379; 
of  Interstate  Commerce  Com- 
mission, 365-366;  of  Associa- 
tion of  lUilway  Executives, 
367-371;  of  National  Associa- 
tion of  Owners  of  Railroad  Se- 
curities, 371-374;  of  National 
Transportation  Conference,  374- 
375;  of  Investors'  Protective 
Association,  374-375- 

Legal  procedure  for  recovery  of 
damages  arising  out  of  Federal 
Control,  400-401. 

Legislative  regulation,  53,  2x5, 
245,  254. 

Lenroot  bill,  374-375r  3^ 

Limitation  of  &iandal  retam: 
294-308^  422-426. 

Lon^-and-short-haul  clause,  45-47, 
204-26&  416. 

Louisville  &  Nashville  Railroad 
Co.,  20a 

Lovett,  Judge  Robert  Si,  8ck 

McAdoo,  William  G.  {See  Agen- 
cies of  Federal  Control,  Di- 
rector-General, Federal  Control, 
United  States  Railroad  Admin- 
istration, etc) 

McChord,  Charles  C,  87,  120. 

Magnusson  and  Gadsb^y,  "Federal 
Intervention  in  Railroad  Dis- 
putes," 331. 

Maintenance  and  improvements 
under  Federal  Control,  103,  164- 

'74- 
Mann-EUdns  Adt,  46-47. 

Market  competition,  60^  265-2661 

Massachusetts,  292. 

Mather,  Robert,  "How  the  States 

Make  IntersUte  Rates,"  ^2. 
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Maximum  Freight  Rate  Case,  44. 

Mediation,  331-334- 

Mediation  Board,  331-332. 

Mileage  growth  of  (See  Con- 
struction). 

Military  requirements  and  traffic 
burden,  6^5,   109-114,   I33-I34* 

Minnesota  Rate  Case,  61. 

Mitchell,  Wesley  Cr,  71. 

Monopoly  control  in  railroad  in- 
dustry, 55-56,  115,  222-226,  261. 

Mountain-Pacific  rate  group,  435. 

Multiple  Railroad  ownership  (See 
aha  Consolidation,  Cooperation, 
Unification),  229-230,  409. 

Munn  V.  Illinois,  40. 

National  agreements  on  woHdng 

rules,  180,  337,^  442-447. 
National   Association  of  Owners 

of  Railroad  Securities,  plan  of, 

371-374,  384. 
National  Association  of  Railway 

Commissioners,  285. 
National    equipment    corporation, 

proposal   for,  280-283. 
National  Grange,  218. 
National     Railways     Association, 

371. 

National  Transportation  Confer- 
ence, plan  of,  374-375- 

Nationalization  of  railroads:  pur- 
poses^ 188-193;  alternatives,  188- 
190;  advantages,  197-204;  dis- 
advantages, 204-209;  obstacles, 
210-220;  liublic  attitude  toward, 
129,  204,  ^09,  212-220;  signifi- 
cance of  war  experience,  352- 
355 ;  as  involved  in  Plumb  Plan, 
361-365,  ^'379' 

Newlands  Act,  333-334- 

Newlands  Committee,  73,  357,  358. 

New  York,  292. 

New   York  Central    System,   33, 

,327. 

New     York,     New     Haven     & 
Hartford  Railway  Co.,  92,  200, 
291. 
Northern  Securities  Case,  228. 
Norway,  195. 

Off-line  freight  agencies,  145,  156, 

158. 
Open  shop,  181. 


Operating  efficiency,  14CH141L 

Operating  expenses,  52,  58,  158; 
159-162. 

Operating  ratios,  161,  i<^. 

Operating  revenues,  52,  58;  lOB- 
103,  159-162,  442,  449. 

Order  of  Railroad  Conductors  of 
America,  318^  3191  322. 

Order  of  Railroad  Station  Agents, 
322. 

Orders  of  Railroad  Tel^^aphers, 
322. 

Orders  of  Sleeping  Car  Conduc- 
tors, 322. 

Over-capitalization  (5*^^  Capitali- 
zation). 

Palmer,  Attorney-General,  398. 
Passenger  mileage,  13,  41,  52,  82, 

^449.      ^ 

Peik  V.  Chicago  &  Northwestern 

Railroad,  40. 
Pennsylvania  Railroad,  31,  33,  70, 

78. 

Per  diem  charges,  113,  126,  145. 

Pere  Marquette  Railroad  Co.,  20a 

Permit  system,  113,  137,  414. 

Physical  plant  (See  also  Con- 
struction) :  growth,  13-14,  30- 
37,  41-42,  51-52;  maintenance, 
103,  164-168;  improvements, 
168-174. 

Plans  for  solution  of  railroad 
problem  (See  Leading  pro- 
posals for  legislation  subse- 
quent to  Federal  Control). 

Plumb,  Glenn  E.,  361,  363-364, 
3691 

Plumb  Plan:  essentials^  361-363; 
alleged  advantages,  364-365;  de- 
fects, 377-379;  labor's  support 
of,  379-380;  public  opinion  of, 
i.^  377-380;  relation  to  na- 
tionalization, 209,  378-379. 

Poindexter,  Senator  Miles,  387. 

Pomerene,    Senator    Atlee,    384, 

387. 
Pooling    (See   also    Cooperation, 

Unification,  Anti-pooling 
clause),  37,  54,  80,  81,  B3,  232, 
408. 
President  Wilson:  message  of 
December  7,  191 5,  357;  procla- 
mation of  December  26,  1917^  4, 
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65,  74»  8S;  address  to  Congress 
of  January  4  19181  76,  89;  mes- 
sage of  May  20,  1919^  129;  ef- 
forts to  avert  strike  of  Labor 
Da]r,  1916^  328-329. 

Priorities,  79^  80,  112,  415. 

Priorities  Statute,  8a 

Private  car  lines,  88. 

Private  ownership  and  public  op- 
eration, plan  of,  188-189. 

Private  war-time  operation,  65-991 

Public  aid  to  railroad  construc- 
tion, 33-35- 

Public    nature    of    railroad    in- 

dustiy,  29,  S2,  5^,  X97-i9^  315- 

317. 
Public   opinion:   and  Arbitration 

Act  of  i8B8^  331-334;  and 
Adamson  Act,  328-330;  and  na- 
tionalization, 129,  212-220,  379- 
380;  and  Federal  Control,  73- 
77,  I24ri26;  and  proposal  for 
extension  of  Federal  Control, 
126,  217,  358;  37S-377}  and  plans 
for  permanent  legislation,  126^ 
129,  217-218^  37S-iSi. 

Public  ownership  and  private  cmh 
eration,  plan  of,  109-190^  361, 
37a 

Public  Ownership  League  of 
America,  129^  217. 

Public  versus  private  war  admin- 
istration of  railroads,  73-77. 

Pullman  strike,  323. 

Railroad  Administration  (Sge 
Af^encies  of  Federal  Control, 
Director-General,  Federal  Con- 
trol, United  States  Railroad  Ad- 
ministration, etc). 

Railroad  credit  (See  Credit). 

Railroad  commissions:  early,  38- 
39;  advisory,  215,  293-294;  man- 
oatory,  3ft  45,  53,  253-254,  293- 

294;  stote,  .38-40,  S»-a»  ia8-i2ft 
271-276;  federal  (See  Inter- 
state Commerce  Commission) ; 
regional,  275-276,  360-361,  36(S- 

^  367,  371-372,  374,  453. 

Railroad  executives:  and  private 
war-time  operation,  77-96;  and 
Federal  Control,  105-108^  153; 
plan  of,  367-371. 

Railroad  labor  (See  Labor). 


Railroad  Labor  Board:  oYganiza- 
tion,  176,  428-429;  powers,  42^- 
431 ;  wage  deasion  of,  43B-439; 
abrogation  of  national  agree- 
ments by,  443-447* 

Railroad  regulation  (See  Regula- 
tion, Federal  regulation.  Rail- 
road commissions.  Interstate 
Commerce  Commission,  Trans- 
portation Act,  etc). 

Railroad  security  owners,  plan  of, 

371-374,  384. 

Railroad  service  (See  Service). 

Railroad  Wage  Commission  (See 
Lane*  Commission) . 

Railroads'  War  Board:  organiza- 
tion, 77-78;  powers,  fS-79,  83; 
activities,  78^ ;  achievemcnti, 
81-82;  shortcomings,  813-85^  94. 

Rate  advances:  June,  1918^  115- 
ii8|  146-150, 15^164;  of  August* 
1920,  434-438. 

Rate  groups,  265-266,  3W-39S,  435- 

Rate-maldng :  twofold  character 
of,  261-263,  295-297;  as  legisla- 
tive function,  57,  300-301;  cost 
of  service  in,  258-259;  value  of 
service  in,  259^2^,  267-269; 
practice  of,  259-266;  statutory 
role  of,  57,  295-309^  422-426; 
conflict  of  authority  in,  60,  271- 
276,  418-419;  under  Transpor- 
tation Act,  416-419,  421-4261 

Rate   reasonableness,   48-49^  258- 

271,  295-30ft  370,  d9S,  4M-4a4- 
Rate  suspension,  46-47,  418. 
Rate  wars,  37,  55-56,  I9i-i92,  222- 

226. 
Rates    (See  also    Rate-making) : 
relativity  of,  260-276;  influence 
of  competition  on,  264-266;  so- 
cialization  of,   269-271;    neces- 
sity for  regulation  of,  256-263. 
Rea,  Samuel,  77,  3167, 
Reconsiffnment  privilege,  92. 
Regional  Boards  of  Adjustment, 

396-397. 
Regional     commissions,     275-276, 

360-361,    366-^,    37i-37»,    374, 

453. 
Regional  railroad  plan,  239^  360- 

361. 
Regulation  (^S*^^  also  Federal  reg- 
ulation,    Interstate     Commerce 
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Commissioii,  Railroad  commis- 
sions. Transportation  Act) : 
causes,  37-40 ;  beginnings,  36-40; 
system  of,  53-63*  226-331;  posi- 
tive defecU,  54-^  34^350; 
negative  defects,  62-04,  350-352; 
possibilities  of,  213-218;  crucial 
test  of,  457-463* 

Revolvinff  fund,  IQ3-104,  127,  173, 
400,  406,  426,  433-434. 

Rich,  Edgar  J.,  ^*The  Transpor- 
tation Act  of  1920,"  306. 

Riplev,  W.  Z.,  "Railroads:  Rates 
and  Regulation,"  35;  "Railway 
Problems,"  272. 

Robinson,  Senator  Joseph  T.,  387. 

Rock  Island  Railroad,  92,  288^  2^1. 

Rug^es,  C.  O.,  "Railway  Service 
and  Regulation,"  69,  73,  253. 

Ruggles  V.  Illinois,  40. 

Russia,  195,  196. 

Safety  appliance  acts,  246. 

Safety  of  operation,  251. 

Sailing-day  plan,  112. 

Secretary  of  Transportation,  pro- 
posal for,  369,  xp. 

St.  Louis  &  San  Francisco  Rail- 
road Co,,  200. 

Security  issues:  relation  to  rates, 
62,  277-278^  284-286;  relation  to 
service,  286-288;  relation  to 
credit,  278-280^  283-292;  state 
regidation,  62,  292-294;  need  of 
federal  regulation,  63-63,  291- 
293;  under  Transportation  Act, 
410,  4iy-422,  455-456. 

Security  owners'  plan,  371-374, 
384. 

Senate  Committee  on  Interstate 
G>mmerce,  107,  121,  136,  140- 
144,  148*  154,  157-158,  187,  I94» 
237,  247,  267,  357-374,  383,  3$7- 
389. 

Service:  early  neglect  of,  63,  93, 
246;  state  regulation  of,  244-246, 
252-253 ;  need  of  federal  regula- 
tion, 62-63,  243-247,  252-253; 
relation  to  unification,  231-232, 
242;  essentials  of  constructive 
policy,  242-254;  under  Trans- 
portation Act,  411-414  454-455* 

Sherman  Anti-Trust  Act  and  rail- 
roads, 54,  S3,  22S. 


Shipping  Act  of  1916^  407. 
Shreveport  Case,  61,  ^74,  419. 
Sims,  R^resentative  Thetus  W., 

Sims'bm  (5"^^  also  Plumb  Plan), 
I2ft  2i8^  361,  365,  384. 

Smith,  Senator  Ellison  D.,  38i3. 

Smyth  V.  Ames,  49,  199^  296. 

Speculative  development  of  Amer- 
ican railroads,  35-36, 

Standard  Oil  Co.,  42,  47. 

Standard  return  under  Federal 
Control,  89,  101-103,  161,  163, 
403-4P5,  423-425.  432-433. 

Standards  of  rate  reasonableness, 
57-58^  295-3091  422-424. 

Standards  of  service  regulation, 
242-254,  411-414. 

Standardisation  of  working  con- 
ditions, 337,  443-447. 

State  commissions  iSee  Railroad 
commissions). 

State  versus  federal  authority  in 
regulation,  42,  5ft  271-276^  293, 
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